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Phoeni x, Ari zona

April 17, 2002

9:12 o'clock a.m

PROCEEDI NGS

MR. DENBY: | would like to call to order
t he neeting of the Underground Storage Tank Policy
Conmi ssion and start with an acknow edgnment that M ke
O Hara, the chairman, wll not be here today and M ke
Denby, vice chairman, will be sitting in for Mke O Hara.
First thing we need to do is start with a
roll call and then debate the question about a quorum and
what that really neans, whether it neans we can di scuss
anyt hing or whether it nmeans we got to close up shop.
Just do a roll call down starting at the far
end.
G LL: Hal GII here.
FOSTER: Theresa Foster, here.
Bl NGHAM | an Bi ngham
BEAL: Roger Beal.
DENBY: M ke Denby.
HOLLOWAY:  Karen Hol | onay.
DENBY: Which brings us to a total of

25 2530 3

six, and ny recollection is that we have a quorum of
seven. So the debate becones now whether we sit and tal k

as the Policy Comm ssion or whether as a quorum we don't
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have the ability to talk as a Policy Comm ssion. How

about that for an opening topic?

MR. G LL: | renmenber we before had
di scussi ons where we had a neeting where we didn't have a
guorum We just couldn't vote.

M5. FOSTER  That's ny recollection, too,
t hat we cannot do any official voting unless a quorumis
present but we can continue with [ ess than a quorum

MR. DENBY: Any input fromthe Attorney
General's Ofice?

M5. PASHKOASKI : | am not the board's
attorney, fortunately.

MR. DENBY: But you're affiliated with them

M5. PASHKOWBKI : Ms. Wodall may be
avai l abl e for phone, if you'd --

MR. DENBY: It is, like, the world's biggest
agenda and the world's snallest neeting. Maybe that's a
good thing. W need to make the agenda really big and no
one will cone.

Well, | guess by general consensus of the

Comm ssion, do you guys want to continue, wal k through the
agenda as we have it, talk about what's there, |eaving
voting issues aside until and unl ess sonebody el se wal ks
In and j oi ns us?

M5. HOLLOMY: It seens that there is really
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not a whole I ot of productivity out of a neeting, if you

talk -- have a big discussion because you are going to
have to repeat -- | nean, if it is sonmething that you are
perhaps going to vote on, you are going to have to repeat
t hat discussion at a neeting where there is a quorumif
you want to take action. So | don't know Unless you
just had, like, a call to the public and see if any other
| ssues for the next neeting conme up.

MR. DENBY: Any thoughts or comments on
that? | know we have sone -- | notice we have sone people
on here. John Pearce is scheduled to speak. |'msure he
woul d be very interested to see an enpty room when he
shows up.

Thoughts? We have one no and a couple of nods
of the head yes.

M5. FOSTER | think we should continue. |If
we keep this agenda and add nore stuff to it next nonth,
we are going to be here all day.

MR. BEAL: Cet ready.

MR G LL: | agree.

MR, DENBY: Okay.

M5. HOLLOWMAY: I'Il just let you know, |I'm
not going to be here next nonth.

MR. DENBY: Better get your input now.

M5. HOLLOMAY: |'mjust saying, if you want
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me to continue to take notes, someone needs to take notes

for short executive m nutes. "Il be out of town.
MR. DENBY: Ckay. Well, let's -- unless
there is a -- seens to be a little bit of a voice on each

side of this issue. Wiy don't we just begin to walk
t hrough sone of these issues.

MR. BEAL: We're safe.

MR. DENBY: Here cones nunber seven.

You have now validated us, Elijah. W have a
quor um

MR. CARDON: Sorry I'mlate.

MR. DENBY: No problem

Okay. Let the record reflect that Elijah Cardon
has joined us which brings us to a total of seven, which
meets the quorumrecommendations -- or requirenents.

So let's just begin to wal k through the agenda
then. Adm nistrative issues, approval of mnutes fromthe
March meeting. Any comments, corrections, concerns?

MR. BINGHAM One mnor correction. Page 9,
line 4, Ms. Holloway woul d "make" available within three
busi ness days as opposed to "take," so "take" to "make."

M5. HOLLOMAY: | can't hear you.

MR. DENBY: Changing "take" to "nmake" on
page 4, line 9.

M5. HOLLOMY: |Is that on her transcribed
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t hi ng? Ckay.
MR Bl NGHAM  Yes.
MR. DENBY: Any other changes or comments?
MR. BEAL: Did we have sunmary m nutes

di spensed?

MR. DENBY: | did not see any.

MR. BINGHAM | didn't see any.

MR. DENBY: D d we have summary m nutes?
M5. HOLLOMY: | didn't bring themwth ne,

but | had e-nmailed themto ADEQ and M chael .

MR G LL: We didn't get them

MR. DENBY: | have not seen him

MR. BEAL: | didn't get them | would like
to have that.

MR. DENBY: Al Johnson ran away. No, there
he is. Didyou get a copy of those?

MR. JOHNSON. | received a copy, and | know
M ke received a copy as well. And that's about the extent
of it.

MR. DENBY: WII you nmake those avail abl e?

MR. JOHNSON:. | know DEQ did not forward
them on to anybody.

MR. BEAL: Is there a reason for that?

MR. JOHNSON. There was no specific reason
that DEQ did not forward them on.
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t hose on, the ones you have, and
future, presum ng you don't have
M5. HOLLOWMAY: The

to everybody is | wanted to give

Page 8
| f you could forward

I f you get themin the

reason | don't send them

the courtesy to the

chairman if he saw any major corrections before and | et

him forward them on.
that's the way | usually do it.
MR JOHNSON: |
sure we coordi nate on that
m nutes go out.
VMR, DENBY:

accept these m nutes?

There was a m sunder st andi ng.

wi ||

But

talk to M ke and nake

in the future to ensure those

Do we have a notion for -- to

MR. CARDON: [|'Il nove that we accept them
MR. DENBY: Second?
MR G LL: 1'll second.
MR. DENBY: Al those in favor. Those
opposed. So noved.
Call to the public -- I"'msorry. Back that up.
Di scussi on on how the m nutes should be recorded. Looks

|ike there is only two nethods today. |

didn't bring a tape recorder

because |

guess sonebody

don't have one. So

we're only doing transcription and Karen.

MR G LL:

| ast neeting, the -- |

In review ng the mnutes from

t hought that what we had agreed on,
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especially after Patricia went and found -- got the budget

I nformati on, because that was the question that was on the

tabl e, as soon as they found that information, | thought
we had -- the outcone was that Karen was going to do the
summary minutes to nmake it in the three days and -- so we

woul d have that to review And then we would at the sane
time have the court recorder, and we woul dn't necessarily
need the three-day extra cost. That we would -- that way
we woul d have the detail to go back, if we need to.
That's what | thought.

MR. DENBY: Well, this is the third tine
it's been on the agenda, as far as | can renenber. And
since we have seven people here to vote, we just need to
make a decision. This is kind of ridiculous.

Any ot her points?

MR. CARDON: M. Chairman, did we then
determ ne that there was funding for the taking of the
m nutes of this body?

MR. DENBY: That was ny understandi ng. And
we can probably get confirmation fromPatricia that there
Is. Funding for the m nutes?

M5. NOMCK: There is funding for taking
m nut es.

MR. DENBY: Funding is not an issue then,

doesn't sound like it. Question becones, | guess, nore of
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an -- | guess Roger was the chanpion of the original

unenpl oynent act.

MR. CARDON: |Is the chair prepared for a
noti on?

MR GLL: W can't vote on anything. |It's
not on the agenda.

MR. BI NGHAM  Yeah, it is.

MR. G LL: If that was the case, we could
vote on anything there. | thought it had to be down at
t he end.

MR. BINGHAM That's why the |ine was put up
here, to give you an option.

MR. JOHNSON. It gives you a general
availability.

MR. G LL: | thought we had to have it on
t he agenda to be able to vote on it; otherw se, we can
vote on anything on here.

MR. DENBY: | will take responsibility and
say that it is in the agenda. It's Item2 in the agenda.
And if sonebody had a concern, they should have been here.
It is the third tinme it's been on the agenda. They have
had plenty of notice of this issue.

M5. FOSTER  The paragraph precedi ng that
says, "The Comm ssion may di scuss, deliberate, or vote on

any itens listed on the agenda."
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G LL: Hasn't that always been in there?
Bl NGHAM  No.
G LL: That | anguage?

2% 3 3

Bl NGHAM  That was added probably about
five nonths ago.
But | have a question.

MR. JOHNSON. That's a question for Laurie.

MR, BI NGHAM  When this discussion canme up,
the summary m nutes being prepared by Karen, if she is not
here, who's going to do it?

MR. DENBY: You nean if we choose that as
t he net hod?

MR. BINGHAM  Well, ny understandi ng, that
was our preferred. W do the court and hers. Hers is
what makes the three-day tinme period. The backup is the
court reporter's mnutes. |If she is absent, who is going
to do it?

MR. DENBY: Good question. | guess, can the
court reporter make a three-day turnaround?

MR. BI NGHAM  Sonet hing to think about.

MR. DENBY: O f the record.

(Wher eupon, an off-the-record discussion was

hel d.)

MR. DENBY: |If we have a tape recording of

It, we've already net the three-day requirenent because it
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Is in the record as sonething that sonebody can listen to.

Doesn't have to be transcribed is ny understanding. So if
we do have a tape-recorded version of what's goi ng on,

whi ch sounds |like we are starting to have one right now,
recording of the neeting, | think the three-day piece
woul d be covered.

MR. CARDON: M. Chairman.

VR. DENBY: Elijah.

MR. CARDON: M. Chairman, | would like to
nove that we continue with the mnutes -- the court
reporter mnutes, that we continue with a tape recording,
and that we encourage the summary of the m nutes by Karen
Hol | oway. Excuse ne.

MR. DENBY: Do we have a second to that
notion then?

MR G LL: 1'll second it.

MR. DENBY: |Is there any further discussion
on the notion as it's been presented? Anybody have any
problemwith this? No?

(kay. Let's nove to a vote on it then. Al
those in favor of the notion as stated by Elijah Cardon,
pl ease signify by saying aye. All those opposed. The
ayes have it. W have a trio of recordi ng devices. Now
we can conpare them agai nst one another if there would be

any questions.
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M5. HOLLOWAY: Hopeful ly.

MR DENBY: Okay.

MR. G LL: M. Chairnman.

VR. DENBY: Yes.

MR GLL: | think it needs to be made cl ear
because | didn't realize that -- and | didn't renenber us

di scussing this being added up there, which | don't have
any problemw th. But. if everybody out there doesn't
realize there can be a vote on any issue in every neeting,
t hat needs to be nmade real clear because in the past,

we -- it had to be in the body of the agenda that there
was going to be a vote on that particular issue. And
peopl e could very well mss issues because they are not
aware of the | anguage change.

MR. DENBY: | agree that people need to be
aware of it. | also agree that it is effective and useful
to have it there because as far as |'mconcerned, if it is
|isted on the agenda and you have an interest in it one
way or another, you should be here if your interest is
worthy of representation. O you should seek to have the
I ssue held over until you can be there because as far as
|"mconcerned, if it is on the agenda, it is votable. It
I's an issue for discussion.

MR GLL: It saves tine, | agree. That's

one of the things that was putting things off over and
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over again.

MR. DENBY: Since we have three nmethods of
transcription, they are bound to figure it out sooner or
| ater that that sentence has been added to our header
t here.

Techni cal subcomm ttee updates, Hal.

MR. G LL: Okay. [I'Ill just start with 3A
which is a general update on the UST corrective action
rul e and the gui dance docunent status. And I'll just
defer to lan on where the corrective action rule is and
get the rest of it.

MR. BINGHAM As the letter that was sent to
t he Comm ssion nenbers a week ago stated, we had to
renotice the rules. The comrent period ends the 30th of
April. And that was as a result of a statutory
requi renent that the rules actually be approved by GRRC
one year after proposal, and we m ssed that deadline as we
backed it up to deal with the gui dance docunent issue.

So we had to renotice so that once we were
conpleted with the gui dance docunent, we can nove forward
and have this thing approved by GRRC. And, again, no
substantial changes. |It's the sane rule package that this
body unani nously approved in April of 2000.

MR G LL: | had sone questions forwarded to

me. Who does -- Who do the commenters comment to? Who




© 00 N o o b~ w N P

N NN N NN P B R R R R R R R R
g A W N P O © 0 N O OO M W N B O

Page 15
woul d they send it to?

MR. BINGHAM The agency. They can send
It -- the letter, they can address it to ne, Joe
Dr osendahl .

MR. G LL: Either way, it will get where it
has to go?

MR. BI NGHAM  Yeah.

MR G LL: | had sone questions about
responses to comrents because nmany of the people that had
commented in the past have not received any responses.
And | don't know what constitutes a valid comment as far
as getting a response or -- Because | renenber the sane
t hi ng happened to ne years in the past, that | never
recei ved anyt hi ng.

MR. DENBY: |If | can step in. 1In the
rul e-maki ng process, conments are responded to on the
conci se explanatory statenent. They will show up in the
CES as part of -- That's where your response will cone.
And the agency wll respond to all legitimte coments, |
will say. | don't think that's their verbiage of it.

I f you ask themwhy is the roomwhite, they are
not going to answer that in regards to the UST rule. But
if it is about the UST rules, they will answer the
guestion. And they will group them accordingly as well.

So you may not see your exact question. It wll be
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grouped as a general question.

MR. CARDON: M. Chairman.

VR. DENBY: Yes.

MR. CARDON: A question of lan. lan, is it
your understandi ng that the guidance -- and if |'m not
using the correct term nol ogy, please help ne, but that
t he gui dance docunent will be fully heard by input and
have input fromthe public to coincide with the
resubmttal or with the final submttal of the rules
package? Am | understanding you correctly on what you
mentioned just a mnute ago?

MR. BINGHAM The comm tnent the agency nade
Is that the rule package wll not be heard by GRRC seeking
approval by the Governor's Regul atory Revi ew Conm ssi on
until this body has had an opportunity to comment and neke

a recommendation to the Departnent on the gui dance

docunent .

MR. CARDON: And that would include the
coordination -- or the actual conpletion of the guidance
docunent ?

MR. BI NGHAM  Exactly.

MR. CARDON: Thank you.

MR. G LL: Along those Iines, just as an
updat e on the gui dance docunent, we had a neeting |ast

Friday. We're probably nearing the one section that we
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have not -- had not reviewed at all. W' re nearing

conpletion of that. That's Section 6 on RBCA

And, hopefully, the neeting this Friday from
nine to noon in 1706, | think, wll be -- we should
hopefully finish Section 6. And some questions cane up
| ast tinme because it was the understanding of the
regul ated conmmunity that there was -- for instance,
Section 7 had not been -- the rewite had not been
reviewed yet. So there was sone questions and concerns on
DEQ s part about when was this going to lan, which I can
under st and because it has been going on for a while.

What | -- in talking with Joe Drosendahl and
also talking with sone of the stakehol ders, what | had
agreed to do was -- and as | | ooked back through ny
comments of the docunent that was handed out to all of the
Pol i cy Conm ssion nmenbers, |, indeed, had a nunber of
comments. But when |I | ooked at them they weren't earth
shaking; and it doesn't have to be an absol ute perfect
docunent .

But there are certain issues that | felt had to
be addressed. There was sone issues that other people --
different issues that they felt really needed -- there
needed to be sone dialogue. So what | proposed to Joe
Drosendahl is that | would provide himthis next neeting a

list of the issues that we really feel have to be
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addressed and sone di al ogue entered into before we can

bring it to the Policy Conmm ssion.

And from | ooki ng through what |1 -- And |
finished the review of what | believe is the last rewite,
whi ch was the document that you received. | finished that
revi ew yesterday. And personally nyself, | do not have
t hat many maj or issues, but we do believe that they need
to be addressed.

So I'll bring that list, and I'll ask for other
people that are review ng the docunent to give nme any
| ssues that they just have to have discussion on. And
we'l|l present that to Joe because their concern was they
didn't see any light at the end of the tunnel. And | can
understand that. And | believe we can show t hem t hat
there is, indeed, light. So I'll provide that in this
Friday's neeting.

And, again, the neeting is nine to noon in 1706,
which is right next door. So please show up anyone that's
| nt er est ed.

MR. DENBY: Now, that was bullet -- the
first bullet?

MR. G LL: That was the first bullet. That
was the gui dance docunent st atus.

MR. DENBY: You nean Subsection A. \What's

"docunment devel opnent and schedul e of upcom ng events"?
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MR A LL: That's what | was asking, the
status of both the corrective action rule and the gui dance
docunent, what is the status of each, and then the conment
deadline. And that was al ready given by Ian.

MR. DENBY: So we are on to concerns with
the corrective action rules, presentation of concerns
regardi ng corrective action rules and review of letter
from John Pearce to ADEQ

MR. G LL: Everybody should have that
|l etter. Unfortunately, he's not here to present his
concerns. A couple of themare item zed there bel ow t hat
dash.

MR. DENBY: So LUST nunbers, policy on
reopeni ng LUST sites and di scussion of MIBE. | admt |
did see John's letter, but |I did not print it out and | do
not renmenber what it said. So |I'mguessing it contains
t hese three pieces, nanely?

MR. G LL: And a general concern about
the -- the corrective action rules were -- we had nunerous
meeti ngs, probably hundreds of hours, going through the
corrective action rules and basically taking out all the
detail that is not being -- going into the guidance
docunment. But this -- the corrective action rule was
negotiated with a different DEQ basically, a different

group of people.
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And since that tinme, there has been huge changes
as far as -- that have created nunerous things such as the
backl og and that kind of stuff that we feel -- that's what
t he essence of John's letter is, that he feels that we
have real concerns with the rule, with the issues, and the
policies that are being put forth now And that was
his -- | think, his main concern that he was hearing from
t he owner - operat ors.

That's the general statenent he was nmaking in
the letter. And then these were sone individual issues
that are put forth here. W are wondering where that's
going to be because it is brought up again in the policy
section, too, those three itens.

MR. DENBY: [|'mtrying to understand this,
the corrective action rules versus the guidance. The
gui dance is what lan was just tal king about as still being
out there, what you were tal king about as still being
negoti ated. The rules were sonething we voted on a while
back, and they are the ones that are now held up at GRRC
or held up to get to GRRC

The change in -- |I'mguessing John's letter -- |
guess |'m somewhat unconfortabl e discussing John's letter
If he is not here to support it. It sounds |like we have
sonebody's inpressions of what the letter says. |If they

are concerned about managenent turnover affecting the
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corrective action rule, | guess | don't understand how

managenent is going to affect the rule. They may affect
gui dance, they may affect policy, but how they affect a
rule if arule is sonething that's al ready been approved.

MR. CARDON: M. Chairman.

VR. DENBY: Yes.

MR. CARDON: One possible course of action
we may want to consider is sinply bypassing this -- the
guestion of John's letter. And he sonetinmes cones at a
| ater tine.

MR. DENBY: Ckay. That's fine by ne, if we
just want to bunp that to later in the agenda. And if he
shows up, we can discuss it then.

MR. G LL: That's fine.

MR. DENBY: Wiy don't we do that. That
takes out the bullet points there as well. So we are down
to B; is that correct?

M5. HOLLOMY: Yes, yes.

MR G LL: Yes.

MR. DENBY: So Subsection B, discussion on
ADEQ UST State Assurance Fund, status of stakehol der
Clainms Review Unit meetings. |'mguessing that's
sonething for lan to answer.

MR. BI NGHAM  Yeah, | guess so. W have

started, DEQ that being Shannon Davis, director of waste
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prograns division, Bob Rocha, director of adm nistrative

services division, Patricia Nowack, and nyself are neeting
with a group of stakehol ders to discuss concerns and

| ssues being raised by the stakehol der community. W' ve
had several neetings dating back to -- | think they
started early part of Decenber. And the |ast one we held
was md March. W have not yet schedul ed a second neeting
followng up on that -- | think it was March 17th, if | am
not m staken, or March 19t h.

M5. NOMCK: 19t h.

MR. BINGHAM  March 19th. W have not
schedul ed another one as yet. And | know Bob and Shannon
have had communications in trying to get another tinme from
their schedules to then contact the stakeholder community
for another neeting discussing these issues.

MR. DENBY: Latest statistics on CRU SAF
appl i cati on backl og.

MR. BINGHAM Al right. Well, after
anot her painful exercise both fromPatricia's staff and ny
staff in trying to get this latest -- Do we want to go
with what we did in the past or get to the percentages
because we' ve expanded again for this nonth?

Backl og - -
MR. DENBY: However you want to do it.
MR. BINGHAM We net internally to come up
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with a uniformdefinition of the term "backl og," which I

t hi nk we di scussed before, which again is applications
filed wwth the Departnent for which we have not issued an
I nterimdecision within 90 days of receipt, whichis -- If
you read the 49-1091 statute that grants appeals after 90
days of receipt, if we have not issued that interim
determ nation, that application is subject to an appeal.
So for the three types of applications that we

have direct pay preapprovals and rei nbursenents, as of
Monday, we have one direct-pay application for which an
I nterimdeterm nati on had not gone; and that application
has been here greater than 90 days. And for the record,
that was originally submtted as a rei nbursenent and then
| ater changed to a direct pay. Preapproval, there is 15.
And rei nbursenment, there is 517.

M5. NOMCK: Geater than 90 days?

MR. BINGHAM Greater than 90 days.

MR. G LL: How many was that, 5177

MR. BI NGHAM 517 of reinbursenent.

These nunbers have been reconcil ed between our

section and Patricia Nowack's group. So there is no
| onger two sets of nunbers goi ng out.

MR. DENBY: | don't know if the bullets on
t he agenda could be answered here, percentage of appeals

are for SAF clainms. | think sonebody left an "are" in.
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Per cent age of appeals for SAF clains, SAF work plans, site

characterization reports, and corrective action plans,
your nunbers aren't broken down into those categories?

MR. BINGHAM We nmade attenpts to try to
answer those as best we can. Unfortunately, our systemis
not state of the art and relates all kinds of things. And
| know Patricia had at |east two staffs spending a day and
a half trying to get this. | had three people spending a
day to do our best in answering that question.

What we attenpted to do was go back | ooking at
what percentage of interimdeterm nations had appeal ed --
or had been appealed. And fromour research, it | ooked
| i ke about 40 percent of SAF applications had been
appeal ed of which about half of those were involving the
1054(c) issue, "conforni issue. The remaining was,
|ike -- or remaining 20 percent were for technical and/or
financial reasons that those things were appeal ed.

In terms of settled in favor and not in favor,
what ever, we don't track based on favors. W resolve
appeal s.

MR. DENBY: You don't have a w n-| o0ss
col um?

MR. BINGHAM So | don't know how -- what
people are looking for there, but that is not how we do

business. And | hope this Conm ssion is not asking us to
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start making this thing personal, it's in your favor, it's

in our favor. |If there is an issue, we resolve the issue.
That's what the appeal process fromour point of viewis
all about. So ...

MR. DENBY: As a note to the record there,
the Ofice of Admnistrative Hearings does keep track of
decisions. And they have a statistic as to agency
opi ni ons uphel d and what not, which can be useful to the
regul ated community to try to figure that out, sort of
back dooring it. But it doesn't necessarily nean that the
owner - operator -- that it was in the owner-operator's
favor because it depends on which the way the appeal cones
to OAH as to what the decision is and howit's going to be
put on their statistics.

Patricia, did you have a comment ?

M5. NOMCK: | think it's inportant to note
the tinme frame that lan's discussing the nunbers for. W
used a 14-nonth period. And that's an average over that
period of tine.

The other thing you said is formal appeals.
We've only gone to two formal appeals in the | ast year.
So | don't know that that --

MR. DENBY: So it is 50/50, win one, |ose

one?

MR. Bl NGHAM It 1s either a zero or 100.
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MR. DENBY: Pretty easy statistic.
MR. CARDON: M. Chairman.
VR. DENBY: Yes.

MR. CARDON: Did | understand correctly that
the 40 percent figure that was referred to, really we
don't have percentages broken down into these next four
cat egori es?

MR. BINGHAM No, no. This is just a
general overall what's been com ng in.

MR. DENBY: M personal reaction to this --
| will say this is the first tinme -- | saw the agenda the
other day. |'mnot aware of what caused the agenda to be
created necessarily. But | would be concerned that the
agency is spending cunul atively four days worth of
man- hours trying to figure out percentages of appeals in
order to get the Conmm ssion sone information when those
peopl e shoul d be busy working on reinbursenents or direct
pays or whatever it is. That's just ny personal comment.

MR. BEAL: Yeah, | don't know the question
either. But it seens to ne that the summary i nput woul d
be what kinds of appeals -- or for what reasons were the
appeal s being nade. And that m ght be the bottom goal,
what wor ks.

MR. BI NGHAM  Appeal s cone for all kinds of

different reasons. Sonme peopl e use appeals as a neans of
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getting facility nmeetings. Sone people use appeals as a

means of extending the tinme to respond to deficiencies.
They' || even state in their appeal, W don't disagree,
we'll provide it. And then there is sone that are

| egiti mate di sputes and di sagreenents between the agency
and a conbination of all three.

And to actually go through to get that |evel of
detail would be a file-by-file review And if we are
going to start tracking it, then -- as we are doing
appeal s, then each case nmanager or SAF is going to have to
sit there and create all these different categories. And,
again, that's just a labor-intensive process for really a
resource-strapped programto begin with. Wat are we
after? Because appeals can -- in one sense can tell you
sonmet hing and in another tells you absol utely nothing
because you don't know what the notivation is behind the
appeal .

MR. BEAL: It is not one particular area
that's generated the requests or nore than --

MR BI NGHAM The one that stood out is for
what we've gotten, especially in the last six nonths,
better than 50 percent was over the "conforni issue, the
one that this Comm ssion has dealt with and we had
statutory change to address does it conformto the

preapproval. | nean, that was one that was easily taken
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out. The others are all over the board.

MR. BEAL: | think that's the kind of
I nformati on that could have conme fromthis and just as
good as the nunbers that would have taken a long tine to
get .

MR. DENBY: [|'mnot sure where this cane
from | would just express concern that you're diluting
agency resources for statistical reasons, but I'mnot sure
what the statistics do us.

M5. FOSTER M. Chairman.

VR. DENBY: Yes.

M5. FOSTER | would recommend that this
commttee, if we are going to | ook appeals, only | ook at
the formal appeals and not the informal appeal s because a
| ot of us have gone through informal appeals and
resol ution has been made very quickly on them

And if there is only the two formal appeals in
the | ast year, | think that woul d be adequate to | ook at
just those appeals. | would nuch rather have the four man
days used for |ooking at reinbursenent applications since
t hey are backl ogged 517. And, plus, there could be a
t wo-year delay in anyone picking up an application.

MR, DENBY: | agree.

Any ot her discussion on B? Any coments from

t he public on B?
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MR. KELLEY: Yes, sir.

MR. DENBY: State your name for the record,
pl ease.

MR. KELLEY: M name is Dan Kelley. To
respond to your concerns -- And | think it is the sane
| ssue that Ms. Foster raised about why are we wasting this
val uabl e resource deriving these statistics. | think that
even t hough the Departnent didn't provide us the
statistics on the appeal rate for site characterization
reports and corrective action plans, the fact that the
Department has a 40 percent appeal rate on SAF
applications should sound a huge bell with this Conm ssion
that this process is not working. Forty percent, four out
of every ten that conme in the door, are being appeal ed.
s that an operating systen? |1Is that a functioning
syst enf?

That right there, that data, is the power to
manage the problem That's why we need the data, so we
know how t o manage the problem So the data in and of
Itself does have value. And then after that, the data in
and of itself does tell us and it should tell us that 40
percent of the clains that are comng in are being
appeal ed. That is a very significant issue. And | think
that's the responsibility of this Comm ssion to deal wth

t hose ki nds of i ssues.
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Pl ease don't discount the request for this data.
And then please don't just turn a blind eye to the fact
t hat 40 percent of the clainms comng in are being
appeal ed. That is what the regulated comunity is crying
out to this Conmm ssion about.
MR. BINGHAM | would like to add, of that

40, half of themis over one issue that has been resol ved

| egislatively. 1'll leave it at that.
MR. DENBY: | guess | would have a question
about what does "appeal " nmean when we talk -- As Theresa

just nentioned, there are only two formal appeals out of
the 40 percent that have been appeal ed. Twenty percent
apparently of that are nonconform questions. To ne that
shows one of two things. Either the Departnment is an
800- pound gorilla, when you appeal, you don't go anywhere
so your informal appeal dies and you don't even take it to
formal. O the opposite happens in that you work sone
sort of resolution with the Departnent. And that proves
that that 20 percent that are being appealed, only two of
those went to the mat, went to the final arbiter at OAH.

MR. BINGHAM  Your latter is the correct
one. W are resolving these things.

MR. DENBY: Patricia.

M5. NOMCK: M. Chairman, thank you. |

just want to clarify two went to hearing. There were nore
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than two formal appeals filed. | just wanted to make it

clear that | wasn't m sleading anyone in that fact. Only
two went all the way to hearing. But there were nore than
two formal appeals filed. They were settled or dism ssed
during the informal settlenent conference period. Thanks.
MR. DENBY: Go ahead.
MR. KELLEY: Can | please follow up,
M. Chairman?

MR. DENBY: Certainly.

MR. KELLEY: | think that there has been a
grand white-washi ng going on here. Forty percent of the
work product is in dispute. | ask every one of you that
does your job if 40 percent of your work product was being
di sputed by your client or your boss, how | ong woul d you
have your job? Forty percent of their work product is
bei ng di sput ed.

| don't care if it has to be -- goes to a fornal
appeal. The fact that we can't get consensus on 40
percent of the work product is unacceptable in any
I ndustry, in any productive atnosphere. That is the
problem That is the problem And to discount and to
say, well, only half of those are one issue and only half
of them are another issue, then all we start doing is a
shel | ganme and sweepi ng things under the carpet.

That is why we need the statistics: Wuat is the
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big picture? How many SAF cl ains are bei ng appeal ed?

Wat is the Department's win rate, which you know OAH is
mai nt ai ni ng those records. So those things are what the
st akehol ders are asking this body to please | ook at and
give sone direction to the Departnent to hel p nmanage this
program To just say that, well, only 20 percent of them
are over sone issue and 20 percent are over another issue,
then we just start sweeping this stuff under the carpet.
We need to |l ook at the big picture. W need not to |ose
the forest.

VR. DENBY: Elijah.

MR. CARDON: M. Chairnman, one suggestion
coul d possibly be that rather than approach this fromthe
standpoi nt of the Departnment and doing sonme kind of
statistical analysis, if there seened to be a
persuasi ve -- a pervasive concern anong the regul ated
community, there could be a general concern of -- brought
before the commttee for our consideration. And what |'m
saying is not just the 40 percent but applications or
appeals fall in this general category. |If that could be
i dentified by the regulated community and brought before
t he Conm ssion, maybe that woul d be sonething that we
could judiciously consider, as a suggestion.

MR. BINGHAM | would like to respond to
t hat .
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MR. DENBY: Certainly.

MR. BI NGHAM  Thi s program cannot be
generalized. There are too many site-specific situations
that go on that cause sone of the decisions that are nade.
And as | | ook at even sone of the itens |ater on the
agenda, many of these are currently under appeal that is
bei ng represented as a new phil osophy or a new policy or
what ever .

To actually get the discussion that M. Cardon
s tal king about, you've got to get into the specifics of
the case, and that is not what this body is here for. And
when we | ook at some of these things, it really -- these
are, like, one or two sites that people are blow ng up
I nt o huge probl ens.

And | have been involved in this programfor ten
years. And I'msorry, it is about tinme for sonme honesty.
Much of this, | amsorry, fromny point of viewis really
i ntended to derail this program get us bogged down in
mnutia and really small things nmaking representative to
be bigger issues than they actually are to prevent us from
novi ng forward.

| mean, again, people play a gane wth the
appeal system a big gane with the appeal system If
people legitimately just appeal ed decisions that they

di sagreed with, we could nove forward. But when | know
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people do it just to get a neeting or they do it just to

buy sone additional tinme to respond, you can't separate
t hose out.

MR. CARDON: M. Chairman.

VR. DENBY: Elijah.

MR. CARDON: | can concur conpletely with
| an' s observation that this Comm ssion is not for the
revi ew of individual applications. However, | would
repeat that if there were some general concern that did
exist in the regulated comunity, that that general
concern woul d be appropriate to be considered by this
gr oup.

MR. DENBY: Yeah. | would like to -- |
don't think there is anything for us to really do under B
except, as we have, sort of flesh out sone of the concerns
t he Conm ssion has about what we are asking ADEQ to do.

| would reiterate unless thereis -- | nmean, to

me to respond to sone of the public comments, to ne,
20 percent of the issues being linked to the 1054(c)
| ssue, which is apparently being addressed in |egislation,
that to ne is -- it's concerning to ne that there was
20 percent of the appeals |ocked up in that one issue. |If
that one issue is going away, that |eaves 20 percent of
the appeals -- or 20 percent of the actions being

appeal ed, which is an 80 percent approval rate to start
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wWth as -- It doesn't stink to ne of a problem

However, if there is sonething that's going on
that is a problemthat can be di scussed as a general
problemto the Comm ssion, we would be glad to tal k about
it. | amconcerned that we are going to require the
Department to spend too nuch tine statistically anal yzing
their program W know they are short staffed. At which
point in time you are going to run into questions as to
where do we use these resource? Do we use themto create
statistics, which will then only create nore statistics
because there will be nore appeals and nore probl ens
because we don't have the people to actually get to the
review of the docunents. It is sort of a
sel f - perpetuating cycle there.

So | would be concerned that if we go asking
themto do these things that they -- if we do ask themto
do it, that we do it on a very precise basis, that we have
a focus for it, and that we are not just wasting man-hours
wi thin the Departnent.

Roger .

MR, BEAL: | don't knowif | can go this far
or not, but I amsure going to try. Rather than trying to
ask the Departnment to come up with information to show
that things aren't quite right, is there a way possible

that we could ask the consultants to give a summary of
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areas that they continually have repeated problenms with in
conpleting the work on any subject and bring it to us?

And then we can say -- we can |l ook at their concerns
because | sort of feel as though we are being driven by
guestions such as this to solve a problemthat's not that

I dentified. The people -- rather than ask the questions
and hope that nunbers cone up to show the problem we can
ask what the problemreally is and then exam ne why they
m ght be having it.

MR. DENBY: The only concern | would have
with that would be the question of specifics. And when
you are asking for appeal specifics, which would be
consul tants, what are you having appeal ed on a regul ar
basis, you are getting into the raw area of i ndividual
guesti ons.

MR. BEAL: |'mnot asking for appeal
information. | think that the appeal question goes to the
problem but it is not identifying the problem The
problemis not appeals. The problemis sonething that the
appeals are going to illustrate.

And | woul d rather ask what the problemis or
where there's trouble getting things acconplished and then
go fromthat right fromthe get-go, what we are talking
about, rather than trying to have a database built up to

illustrate this is why the systemdoesn't work. If a
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consultant would like to present us with information, I

woul d sure be interested in |ooking at it anyhow.

MR. DENBY: Theresa.

M5. FOSTER | have a problemw th the
coment the program doesn't work. |f we have 40 percent
of all applications appealed and only two go into a fornal
appeal process where they are before an appointed judge,
to me the systemis working wonderfully. And if it was
truly a problem then | would expect to see nore people in
this -- at this neeting, nore owners and operators
conpl ai ni ng about the program

And |'m seeing famliar faces nonth after nonth.
"' m not seeing owners and operators conpl aining that the
| ssues have not been addressed and corrected. | think DEQ
I s doing a wonderful job making sure people have a chance
to voice their opinion and it is being resol ved.

MR. DENBY: | would just like to conment
that | agree in part wth what you say, Theresa. But ny
other side of that is the quiet voice is not always
represented in statistics. And if there is a pervasive
thing going on out there and it hits one person for his
one issue but it's small enough it doesn't bother them and
It noves on but it is hitting all these people, you are
not going to see them If | was an owner-operator and had

one small issue, | probably wouldn't have the tinme to be
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down here.

But the question is: |Is every owner-operator
havi ng that sanme snmall issue and they are all making that
uni | ateral decision not to cone down here? So | do
think -- if there is a focus and a reason, then statistics
and getting the Departnent to create the statistics -- or
to show us the statistics is a good idea. However, |
woul d caution that unless it is focused, you are wasting a

| ot of man-hours that could be used otherw se by the

Depart nent .

MR. G LL: M. Chairnman.

VR. DENBY: Yes.

MR. G LL: | have one response to Theresa's
comment. Also, | think the point that many of the

owner - operators and the consultants are making is that the
40 percent shouldn't have been there in the first place,
not whether two went to formal. | nean, we spend as a
group in the state probably thousands of hours, which
costs lots of noney, responding to i ssues such as the ones
that are going to be comng up later. That's the issue,
the regul ated public doesn't think we should have to be
respondi ng to these.

And, granted, we can -- for every point that we
can nmake and every exanple we can give, DEQ can give

exanpl es of people that are turning in an appeal to get a
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meeting. And we agree, that happened. But what we're

trying to bring to the table and what owner-operators have
come to ne and to other consultants trying to bring to the
table are the exanples of we don't think this is an issue
that we should have to respond to over and over and over
and over again. That's what the 40 percent is.
Again, we don't care about the two that went to

formal because nost of them are resolved, but we don't
t hi nk we should have to be in there on these sane issues
over and over again. So it is -- the 40 percent is the
| ssue, not the two going to formal. So | have to disagree
that they are doing a wonderful job. W shouldn't be
doi ng 40 percent. Ten percent would be a wonderful job.

MR. CARDON: M. Chairman, there seens to be
a general consensus, at |east | perceive that there could
possi bly be a general consensus, of opinion here
concerning the comments that have been nmade by nenbers of
t he board which |ead to the suggestion that if there is a
recurring general kind of difficulty that consultants are
experiencing in their interaction with the Departnent,
that it could be brought before this group specifically
and dealt wth.

MR. DENBY: Let ne go out and put one -- |
just wanted to let the record reflect that Nancy Jam son

has joi ned us and she has been here for about ten m nutes.
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And | apol ogi ze for that, Nancy, for not

acknow edgi ng that.

M5. JAM SON: Thank you, M. Chairman.

MR. DENBY: One |ast piece follow ng up on
Elijah's is | think the 1054(c) issue was exactly one of
those issues. As | understand it, the 1054(c) issue
became a broad enough issue that it touched enough people
in the area that it becane a front-row or front-burner
I ssue. It was brought to the Departnent. It was brought
in front of the Policy Conm ssion at the sane tine. |t
was di scussed and, fromwhat | understand, is being
resolved legislatively. That's exactly the type of thing
| would like to see.

And that is an issue, perhaps, where the
consul tants coul d get together and cone up with the sort
of broad-scope issues of here is a universal piece that's
bei ng touched on nore than one pl ace.

Patri ci a.

M5. NOMCK: | have a suggestion, and | am
going to step right out and say it. | think it would be
nore beneficial if the Departnent coul d gather that
I nformation. For instance, we use certain denial codes
for denying costs on a claim And it is very easy for us
to do a report on appeal ed issues and |ist the deni al

codes that are associated with those deni al s.
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We could do an analysis to see if the sanme kinds

of issues continually cone up. And then maybe at a UST
conference or SAF application sem nar or sone public forum
use that information to note to people these are common
denials and here's the way to resolve themor just note
that those are things that need to be worked out

| egislatively or by rule or by public information. So |I'm
suggesting the Departnent take the ball instead of the
consultants taking the ball.

MR. DENBY: | don't want to di ssuade the
consultants fromtaking the ball as well. | think
producing a top-ten |list would be great, if that's sort of
what you are proposing. | think that would be a great
thing to put before the Comm ssion. | would be interested
I n seeing that.

M5. JAM SON: M. Chairman.

MR. DENBY: John.

MR. PEARCE: John Pearce. | think that's a
great idea, what Patricia nentioned. | was thinking the
sane t hing.

Coupl e of comments. | have practiced in this

area for probably 12 years now and done appeal s since
there was an appeal system And |I've found that there has
been definitely an increase in appeals in the |last couple

years, and many of the appeals are on simlar issues.
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If we could have a process where the public was

better advised about what kinds of neasures that
owner - operators could take to avoid having problens with
their submttals before the submttal was nade, i.e., a
deni al code top-ten list would be a great exanple of that,
It may mnimze the nunber of appeals.

M nimze the nunber of appeals would be a good
| dea for all concerned because it would free up tinme for
the Departnment to do other things, to mnimze the
conplaints fromthe owner-operators about having to go to
appeals. And it is just a comunication issue fromthe
Department to the owner-operators and back again to help
m nimze up front the nunber of occasions where there is
j ust di sagreenent.

Now, having said that, the systemfor appeal
resolution is working actually quite well. It results in
matters being resolved in a mutually satisfactory manner
al nost every occasion without it going to OAH. There are
| ots of formal appeals, though, which as Patricia points
out, this is an extension of the appeal process beyond the
formal stage. And if it is sonething nore than that, it
I s unfortunate we have that many occasions as we do where
It goes to a formal appeal process before it is resol ved.
In other words, it is resolved on the courthouse steps,

So to speak, of the adm nistrative |aw judges at OAH.
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If there is a way, again, to expedite the

resolution of these matters, we can save a lot of tinme and
noney as well. Again, | think that's what we are tal king
about in trying to get the word fromthe Departnent about
how it is handling submttals so people can learn from
that, not fromthe appeals process, but before they submt
sonet hi ng, which is obviously sonething the Departnent
strives to do wth stakehol der outreach efforts and so
forth. |If enphasis could be put on that, | think that
woul d be very hel pful, maybe nore so than trying to
generate statistics.

But certainly maybe that's part of the process
In outreach is to do sone statistical work on, | ook,
here's ten things that we're seeing pop up that conprise
85 percent of the denials. Oamner-operators,
representatives, people learn fromit. Let's work
together on this to make sure we don't have to have these
meet i ngs.

The other thing | was going to say, | really
haven't had too many occasi ons where appeal s have been
filed just to get a neeting. In fact, | can't think of
any. On every occasion | have been involved in an
I nformal appeal or whether it goes to fornmal appeal or
not, there is always sonmething that is of value to the

appeal. And | can't renmenber an occasion where the
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owner - operator hasn't either wal ked away educated about

t he reasons behind the Departnent's denial or rejection of
a docunent and that enables the owner-operator to submt
sonething that's appropriate or the Departnent |earns
sonmet hi ng and gi ves the owner-operator sonething that they
had asked for.

So | don't think that's that big of a problem
Again, it is just the comrunication issue to hopefully
avoid the nunber of appeals. That just takes so nuch tine
fromeverybody involved. So | amall in favor of what
Patricia is talking about if it is not too nuch trouble.

MR. DENBY: Nancy, you had a comment.

M5. JAM SON:  Thank you, M. Chairman. In
the short tinme that | have been here this norning, |I have
heard several good comments. And | certainly second your
statement that we should be cautious about requiring the
Department to spend a lot of its time in statistic
gathering. And | also generally agree, | think, with
Ms. Foster's assessnent of the process.

It strikes nme that if these sane things keep
com ng up over and over again, it could be that the
Department hasn't | earned what it m ght have from past
hi story or that consultants haven't |earned what they
m ght have from past history or that these are the kinds

of thorny issues that just require sone nore specific
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I nteracti on on a case-by-case basis.

This isn't a rubber-stanping process. And I
think any time you have a programlike this where there is
a |lot of noney being doled out and people are, of course,
concer ned about being repaid for the work that they do and
getting value for their custoners, there are going to be
these tensions. And so everybody needs to work to try to
make the process work as well as possible. But | don't
think it will ever work wi thout any appeals.

MR. DENBY: | would like to nove back to
Agenda Item 3A, subset there, now that M. Pearce has
arrived. W had skipped over this part of the agenda,
bunped it to later. We'Ill take it up now before we get to
Subsection C.

We had begun to try to discuss what your letter
said, but we decided we would wait for you to discuss what
your letter said since we didn't want to paraphrase what
your letter said. |If you would like to ...

MR. PEARCE: Sure. John Pearce. And this
Is on the topic of the letter | sent to the Departnent
February 18 of this year on the corrective action rules.
It is not ny intent or anybody else's intent to derail the
corrective action rules. Nor is it -- do | have any kind
of specific problemw th nost of what's in the corrective

action rules. | understand where they are comng from |
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understand the need for them | think the regul ated

communi ty understands the need for themin the fact that
we all want to get them done.

The big problem | have with the rules in ny
experience is when sonething goes into rule and it is as
detail ed as the substance of these corrective action
rules, it creates a whole new paradi gmon strict adherence
to what is in the rule. And because it is rule, it is
law. And that is sonething different fromwhat you woul d
find in the guidance docunent, what you would find in a
policy docunment, what you would find in anything other
than a rule or statute. A rule is law, and there are
| ssues about strict conpliance with the law that | think
the Departnment is going to feel conpelled to require.

Now, having said that, and in recognition of the
fact that the corrective action rules have cradled the
grave, a highly detailed set of requirenents, beginning
with rel ease reporting and ending wwth RBCA and site
closure, | think the Departnent has quite properly taken
its tinme to neet with the regulated conmunity on nunerous
occasions to make sure those rules are the best possible
rul es they can be.

The rul es do have sonme additional requirenents
t hat have not been seen in the programbefore. There is a

report that we are going to see required fromnow on at
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sites that people aren't accustomto submtting. There is

detail listed in the rules that will have to acconpany
every submttal that -- | won't say hasn't been inherent
in the Code of Federal Regulations and in sone policy
docunents but nowit is in the rule. And, again, | don't
know t hat the owner-operators are going to have any choice
ot her than to nake sure that every box is checked and
every T is crossed, neke sure that every conponent of the
submttals is satisfied because the rule nowcalls for it.

My question has always been: |s the Departnent
satisfied that the public is going to be aware of what's
required? 1|s the Departnent ready to regulate under this
set of very detailed rules? And does the Departnment have
any concerns about the tine it's going to take it to
review every submttal to nmake sure that it conplies that
all the detail in the rules is present in the document?
Are these all things the Departnent is really ready to do?
Because it seens to ne the Departnent is going to have to
do that.

My second concern is: WIIl there be a conponent
of flexibility in the rules to recogni ze that not every
site is going to require every single report, every single
submttal, and every single detail within every single
submttal that the rules seemto call for so that there is

sonme flexibility in the process? O is the Departnent
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going to feel conpelled to regulate with these rules on a

by-the-letter basis so that there is a stringency in the

process that we maybe haven't seen before in the progranf
That's one set of concerns. Mybe | should stop

there before | go into sone nore specific issues. But

we -- Let nme sunmarize by saying we have never seen a set

of rules in the programlike this since the preapproval

rul es back five, six years ago wth respect to the | evel

of detail in them And these are even nore detailed than

t he preapproval rules.

MR. DENBY: These -- Let ne clarify one
thing for my owmn cooment. And that is, these are the
rules that we've already had before the Conm ssion and
we' ve tal ked about after nunmerous -- | think there were
several neetings we talked about the rules. And there was
actually sone break-outs at one of the neetings and then
we canme back in and we came to sone concl usion on them

Are there new things that have happened to the
rules since then, or is this just sort of a reexam nation
of the rule?

MR. PEARCE. That's a good question. The
rules have -- I'mnot sure there is anything new in the
rul es except that we have | earned since the rules were
revi ewed and approved by the Policy Comm ssion that it

seens to at | east sone nenbers of the regulated comunity
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that there is a heightened scrutiny being given by the

Departnent to work by the letter of what nay be in statute
and what is in sone instances in policy so that -- | sense
a dimnishnment of flexibility within the programon the
requi renents that the programfeels is necessary to get
sonet hi ng approved by the Departnent. And that hei ghtened
ny concern about how the Departnent is going to regulate
under these rules which are so very detailed. That's one
t hi ng.

The second thing that's come up is it was al ways
understood and still is that the rules go hand in glove
Wi t h gui dance docunents that have been underway for quite
sone tinme now and are reaching conpletion. There are
| ssues about whether the rules can be correctly
I npl emented wi thout all the gui dance docunents being
I ntact and conpleted as well. And there are sone issues
about whet her sone of the gaps have been filled adequately
so far by the guidance docunents on issues |ike RBCA,
closure criteria, MIBE, and rel ease assignnments. Those
are exanpl es.

So those are issues that cause ne to go ahead
and send the letter back in February. And | still think
t hose issues are right for discussion right now

MR. DENBY: Whuld it be better to

characterize this as a concern about the interpretational
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policies of the Departnent versus concerns about what

we' ve already agreed upon. | guess | would have a probl em
trying to go back as the Comm ssion and say, By the way,
Jackie -- Director Schafer, we actually second-guess the
rul es now and we are having nore problens wwth them O
should this be something we put into the channel of
concern about how managenent and UST busi ness works, |
guess?

MR. PEARCE: | think it's nore of the second
thing that you said. At this point, what |I'mIlooking for
I's some warm and fuzzy assurances fromthe Departnent that
it 1s going to inplenment these rules -- these extensive
detailed rules in a manner that's reasonable so that sites
that don't require or shouldn't require reports A through
Z and instead only require reports A through M are handl ed
In that manner; so that when a site that requires a
report -- report A that has detail requirenments 1 through
10 in the rules and only detail requirenments 1 through 5
make sense under the site circunstances, that the
Department feels they can handle the submttal in that
manner rather than calling for details 6 through 10 as
well. That's what |'mtal king about.

WIIl there be flexibility in the inplenentation
of the rules, or will the Departnent feel like it has to

act like robots and run down the |engthy checklists that
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are wwthin the rules thensel ves and say, no, this
submttal is deficient because it doesn't have this
particul ar aspect of what the rule calls for when | think
the intent of the rule was to go ahead and cast all the
requi renments that mght apply in the rule as a nmenu rat her
than a full-scale requirenent. That's what | --

MR. DENBY: | will direct the warm and fuzzy
UST manager to respond to that question.

MR. BINGHAM |'mnot sure your wife would
appreci ate that.

The concern about the Departnent making sure
everything that's in the rule is submtted to the
Department -- is submtted, |I'mnot quite sure exactly
where that's comng from These rules are designed to
address what needs to take place at a site. If in
I nvestigating a site sonmething is determned not to be
applicable, if the Departnent is not nade aware of that,
what are we supposed to do? Just assune?

So what we've asked and we have put in the
gui dance docunent, if something doesn't apply -- And I']
use the obvious. [|f groundwater hasn't been inpacted,
yes, there is all kinds of discussions of what you have to
do for groundwater. But when the Departnent is nmade aware
t hat groundwater has not been inpacted, the Departnent is

not going to ask for all of the information associ ated
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with groundwater. So in this scenario, if we have 1

t hrough 10 spelled out and only 1 through 5 is applicable,
sone statenment to the Departnent saying 6 through 10 are
not applicable is what we need.

Now, in ternms of flexibility, the flexibility is
also built into the rules. Under a site characterization
report, on a corrective action plan, under LUST case
closure, all three areas -- and those are the three of the
maj or mlestones within this program-- it says, "The
Departnent shall approve the SCR, shall approve the CAP,
shal | approve LUST case closure if all the requirenents in
t he previous subparagraphs are net or" -- and this is
key -- "the Departnent has sufficient information to nmake
an i nformed decision."

The flexibility is already in rule. So in many
cases, we may have enough and not even require an SCR
subm tted because we have enough to know the site is
defined. So to continue going on -- The flexibility is
there. And what often happens is information is there,

t he Departnent just doesn't know about it. W cannot read
an owner-operator's or a consultant's mnd, so, therefore,
we have to ask a question.

But it does no one any good just to sit there
and take, Here is ny checklist, here is the report, and I

don't even care what the report says. That is not what
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this thing is all about. And a new nmanager cones in, |

can't see how that manager could even take that approach,
one, how d they survive and, two, get anywhere with it,
because the nonent you go into an appeal, if that's all
you got, you lose. W have no basis.

So these concerns, while | hear them | don't
think they are legitimate. To the question are we
prepared, yes, we are.. And we have been prepared to
| npl enment these rules -- | don't know | have been
I nvol ved personally going on nine years.

MR. DENBY: Are these things that are
falling out of the guidance -- are they falling through
gaps in the gui dance docunent di scussions?

MR. BINGHAM No, they are not. They are
not. These are not new concerns. And these have been
beaten to death, beaten to deconposition.

MR. PEARCE: If | can respond to that. |
will give you an exanple of why the concern is raised,

t hough | appreciate M. Binghams comments. And | think
that's kind of what | was |ooking for in voicing the
concern, is a point of clarification that, for exanple,

t he Departnent can always default to a, yeah, this is
enough i nformation deci sion as opposed to, gosh, you know,
line items 1 through 4 in the corrective action rules just

aren't met here in the submttal. So the Departnent can
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say, well, we understand that 1 through 4 doesn't nmeke a

| ot of sense here. So we'll bless the submttal anyway.
That's the kind of thing | wanted to hear.

One reason | raise it is under the preapproval
rule, the Department -- Well, the Departnment has recently
read the preapproval rule to require strict adherence wth
every single requirenent, every single elenent of the
preapproval rule before a preapproval can be accepted by
the Departnment. And that got ne thinking, got sone other
peopl e thinking, gee, if that's the way the Departnent is
going to read the preapproval rule, then are we at risk of
having the corrective action rule read the sanme way.

Now, of course, we've had sone di scussions with
t he Departnent recently where the Departnent issued a
| etter saying we are not going to require every single
thing in the preapproval rule be submtted in a
preapproval as long as we have that infornmation already.
So that's the kind of conforting thought that one can take
forward fromthis.

But the second issue, kind of a segue into the
specifics, again, the guidance docunents do fill gaps in
the rules. That's always been understood; and that was
part of the Policy Comm ssion's blessing of the rules, is
t hat the gui dance docunment be conpleted to the reasonabl e

sati sfaction of stakeholders. And there has been a | ot of
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work put into that. | don't nmean to dimnish that.
| would like to ask the Policy Conm ssion to
di scuss maybe with nme and with other nenbers here of the
audi ence whet her those gui dance docunents are done,
whet her the Departnent feels confortable that it can
| npl ement the rules in Iight of the status of the guidance
docunents, especially on the issues that | raised about
MIBE, about reopening sites, about assigning rel ease
nunbers, and on RBCA. Those are sone big-ticket issues.
| ndeed, the corrective action rules were
definitely intended to address RBCA closure. That's one
of their main purposes per statute. And MIBE, we were
supposed to see that in guidance; and as | understand it,
we haven't seen that in guidance yet. And that's a big
I ssue as well to many nenbers of the regulated comunity.
So I wanted to know where we are with those issues.

MR. BINGHAM The MIBE i n gui dance was an
oversight. Actually, we thought it had gone out in the
packet that went to everybody. And per a coment when we
went through, that was just an oversight as we tal ked
about renove all references to narrative AWXS and then put
the need in guidance. That was just a clerical oversight
on our part.

Reopeni ng of LUST sites relative to MIBE, |'ve

stated this | don't know how many tinmes. It is not the
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Intention or the desire for us to go and open sites that

have been cl osed because of MIBE. The need for a policy
statement, there is none because it is not sonething --
why do we want to devel op a process for doing sonething
that we have no intention of doing. That's a waste of
tine.

If a scenario or situation cones up when we have
to reopen a site, then that's based on site conditions.
The owner-operator has their due process because that is a
decision that inpacts their rights as an appeal abl e agency
action to question whether or not the Departnent has
sufficient justification to open that site. But there
could be a nmultitude of reasons that would warrant the
Department to even make an evaluation | eading to whet her
It actually nmakes a decision to reopen it.

And probably the key is: Has sonebody been
| npacted? Are we getting conplaints that sonebody's
drinking water source, for exanple, has been inpacted and
It appears that a closed LUST site didn't address that?
That's a very site-specific situation. There is no need
for a policy because ny recollection from Jean Cal houn
t hrough Phil, through Amanda, now t hrough ne have been
making this statenent now for years. And this agency has
not done that.

We didn't -- when arsenic |evels dropped, the
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agency didn't go and reopen every site statew de just
because the arsenic | evels dropped. That's not what we
do. We can't do that. And if you go nationwi de, that is
not what is done. It is a nonissue.

MR BERG M. Chairman, ny nane is Al an
Berg. | amnot an owner-operator. | amnot a consultant.
| aman interested party because our conpany, KCB
Properties, predom nantly buys gasoline stations that have
been cl osed and are no | onger operating. Although | am
sitting next to M. Pearce, he and | are not affiliated in
any way. Don't even know each other. W have very
simlar concerns.

MR. PEARCE: If you'd like, I can nove over

her e.

MR BERG | think | wanted to broaden the
di scussion is ny point in standing here. | am concerned
about the MIBE issue. |'malso concerned about open and
closed LUST sites. | think that's a real issue.

| deal with property owners and prospective
property owners as a sole thing that | do in ny business.
And the issue of MIBE has cone up, and KCB is up at the
LUST site looking at files all the time. So I am
concerned that this is a broader issue that does need to
be addressed.

And if you could indulge ne for one quick
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Il1lustration. | looked at a site recently that was first

reported in 1993 as a LUST site. About three-quarters
ago, MIBE started showi ng up on the quarterly nonitoring
as the only target chem cal that was of concern of the
agency. |'msure the owner-operator or the consultant
didn't start sanpling MIBE because they were interested in
it. Possibly but not likely.

So | am concerned that because of the
uncertainty with the determ nati on of MIBE nati onw de t hat
this will cause our potential property owners to either
wal k away froma site or, if possible, purchase insurance
that may have little value with some fal se i npression that
they are actually getting sone indemification or
protection against further action by the agency. No
reflection on the agency that has to do what it has to do
to nove the process al ong.

But | have been involved -- in full disclosure,
in 1988 | worked for the State Fire Marshall's office here
in Arizona in the underground storage tank program and
have been a consultant pretty nmuch the | ast several years
until | got into the purchasing side of the equation. And
we' ve gone through the infancy, the adol escence, and we
are reaching mddle age in this program And there has
been a | ot of uncertainty and a |ot of com ng and goi ngs

with the program And there is a |lot of unresol ved issues
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that this gentleman was speaking to that | have concerns
about al so.

And | have attended the | ast three neetings and
was kind of watching the dynamcs of that. | see that
there is a very narrow prospective being brought to this,
and | just wanted to add ny voice to the discussion.

MR. DENBY: Thank you.
KELLEY: Chairman, can | chine in?

DENBY: Surely.

2 3 3

KELLEY: To back up M. Bi ngham and

M. Berg and M. Pearce's response, the stakehol der
concern on this issue is not do we believe the Depart nent
wants to go and reopen a bunch of closed LUST sites for
MIBE or any ot her chem cal of concern. The
trimet hyl benzenes are going to be the next one com ng down
the bend. That is not our concern.

Qur concern is this: Wen you have to do that,
when you are conpelled to do that, what wll be the
process? WIIl | get a new LUST nunber? Do | have to
pi ggyback on ny old LUST nunber? That is the absolute and
only concern. Not that you don't have the right, not that
you don't want to do it. None of that. That's not the
concern.

The concern is what is the process when the

Departnment has to do it? And M. Berg's point is dead on.
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He is a perfect exanple. He buys a closed LUST site. The

City of Phoenix installs a groundwater supply well across
the street, which they have the authority to do at any
given tinme. They start sucking on that groundwater and
they pull MIBE. They trace it back to M. Berg's cl osed
LUST site. The DEQis then conpelled to reopen M. Berg's
cl osed LUST site.

Speak freely. Joe, are you saying that's not
going to happen? This is -- this is the issue. \What
happens when DEQ is conpelled to and what is the process?
Let's speak freely.

MR. BINGHAM | don't know if that's a
pol i cy deci sion.

MR. KELLEY: That's what we are sayi ng.

MR. BINGHAM If there is a leak, there is a
| eak. You don't establish a new LUST nunber on a
reopening. It is still the leak. It is still what was
there in existence. | nean, | don't know what policy
statement there is.

MR. KELLEY: M. Chairman, that is the
point. That is what the regulated community wants to do.
W want to have a voice. W don't want to have that
unilateral interpretation by the Departnent. W are
making rules. This is part of the rul e-making process.

These are legiti mte concerns which have been expressed
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ad infinitumin the rul e-maki ng process, which have not

been properly addressed in the CES, the concise
expl anat ory statenent, which have not been addressed in
t he conci se expl anatory statenent.

MR. DENBY: There hasn't been a concise
expl anatory statenment, has there?

MR. KELLEY: There was the first tinme.
There is not one right now There is not a CES with the
rul e package that was just submtted.

MR. DROSENDAHL: There doesn't need to be.

MR. KELLEY: There needs to be because there
was comments submitted in response to the |last submttal.
But that's a separate issue.

MR. DENBY: Yeah, that's a separate issue.

| don't want to get the -- put the Departnent on

the record today as to where they are going to stand on

this issue. | think it is inportant -- | agree it is an
| nportant issue. | see your distinction, and |'d agree
t hat --

MR. BINGHAM | don't m nd giving you our
st ance.

MR. DENBY: -- there is a distinction

bet ween what will happen if they do decide to open it
versus what will cause themto reopen it. | think the

cause to reopen, | can understand lan's point. And that's
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a very delicate issue.

But the question of, okay, nowthat it is
reopened, where do we go, it could be as sinple as, yeah,
you are back in the OAH process. It could be a 1, 2, 3
sort of response. | don't want to put that -- | don't
want to put the Departnent on the spot to answer that now
because |'m sure that their answer probably isn't
honogenous yet because they haven't tal ked about it,
unl ess they have.

MR. BINGHAM A release is a release. No,
we have. A release is a release. You don't create a new
nunber for an old release. You don't. | nean, there
IS -- You don't.

MR. DENBY: That sounds |ike one of the
| ssues. The other issue would be: Do you fall under the
QAH process? Were are you in the process of doing that?

MR. BINGHAM  You reopen a site. That is an
appeal able -- W have discussed this. It is an appeal able
agency action. W know that. You are determning the
rights and obligations of sonebody.

MR. G LL: But you are dealing with
sonet hing that was not regul ated before. |In other words,
when you opened the original LUST site, MIBE was not
regul ated. We didn't even investigate it. W didn't

clean it up. W didn't install or design systens to clean
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it up. Now, all of a sudden, it is regulated. W have to

change everything, the way it is investigated, the way it
I s cl eaned up.

That's why the regul ated public is saying that
this was not regul ated before, so all of a sudden now it
I's regul ated, you have to follow the sane nunbers -- the
same LUST nunber.

MR. BINGHAM It is the sane release. It
was a constituent of the sanme rel ease.

MR. G LL: That's the issue.

MR. KELLEY: M. Chairnman, please. The
wor st -case scenario -- Now |'mtaking Hal's comment and
M. Berg's comment. M. Berg has bought this property, a
closed LUST site. The infrastructure for renediation is
renoved, it's gone. | have spent very near the cap of ny
SAF coverage to get that site closed.

Now the state is conpelled to reopen that site.
There is not enough noney in that LUST nunber all ocation
of SAF coverage to pay for ne to install a new
infrastructure in that site and undertake new renedi ation
efforts. That is the problemright there.

And | understand what M. Binghamis saying.
H's point is valid. A LUST nunmber is a LUST nunber right
now because we don't have rules governing this issue. W

are witing those rules. Let's have this issue
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I ncorporated in these rules.

MR. BINGHAM We have a statute. This is
not a rule issue. This is a statutory issue. The
assunption is: Do you automatically have to do
remedi ati on, or can you do sone kind of well head
treatment? Are there other neans of dealing with it? |
nmean, we are creating a false paranoia. | nean, | don't

know any other way of saying it. W are creating a false

par anoi a.

MR. DENBY: | don't see a resolution right
here. But I wll put in nmy conment once again, that as a
practicing attorney when that does -- when that notice

conmes across the desk that, By the way, your site is being
reopened for whatever factual reasons caused it to be
reopened, | think it is incunbent on the Departnent to be
able to give a process, whether it is a one-line process,
whether it is a two-line process, or whether it is a
t en- page process. | think there needs to be sonething
there for the owner-operator to be able to | ook at and
say, okay, this is howit's going to be handled. This is
where -- this is the queue that | have been put in and
here are ny renedies. | think that's inportant. That's
what | see out of this.

MR. CARDON: M. Chairman.

VR. DENBY: Elijah.
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MR. CARDON: As an owner-operator and

representing a group of owner-operators, it is my general
under standing that the State Assurance Fund program has
been established and is specifically directed towards the
cl eanup of specific itens that are currently incorporated
in statute. If I"'mwong on that, then | will certainly
stand corrected.

It does seemthat this body woul d eventual ly
have before it the question of whether or not MIBE shoul d
be i ncluded or other substances should be included and
woul d have before it the possibility of making
recommendations in all of these areas. It does seemthat
we have not had the opportunity of addressing that before
t hi s body.

MR. DENBY: | don't think this body has the
ability to do anything nore than nmake a reconmendati on,
obviously. But the decision to regulate MIBE, | think, is
wel | beyond our capacities. How the Departnment regul ates
MIBE, | think, is sonmething that we can certainly conment
on. But the question of can they regulate this is well
beyond us as the agency's statutory directive.

My question is -- And | think the issue of wll
you assign new LUST nunbers and all that, that's not what
I"'mafter. Wat |I"mafter is the process for sort of the

appeal rights and what happens when you reopen this site
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from an ownership standpoi nt.

MR. BINGHAM Title 41.

MR. DENBY: |If that's all it is, lan, that's
all it is. But that would be ny concern. That's the one
thing | can see. That's just ny solo voice here.

MR. CARDON: | would like to go on record as
saying that this -- that this body has not addressed the
guestion. You have nade the coment, M. Chairman, that
It 1s beyond the point of if it should be regul at ed.

" m sinmply suggesting that this body has not
addressed the question, if it should regulate it, MIBE,
that is, or other substances which are currently not
regul ated or how they should be regulated. And those are
guestions that should come before this body. And | would
like to have that as an official part of the record.

MR. DENBY: Any other coments? | don't
t hi nk we resol ved anything there.

MR. KELLEY: Are we going to finish the
other itenms in 3A or was this the end of 3A when you ask
"ot her coments"?

MR. DENBY: | think it is the end of 3A. W
t al ked about MIBE, and we tal ked about some of the other
el ements on this unless you think there is sonmething nore
in there that's worthy of discussion.

MR. KELLEY: If | mght please, then. The




© 00 N o o b~ w N P

N NN N NN P B R R R R R R R R
g A W N P O © 0 N O OO M W N B O

Page 67

second bull et.

MR. DENBY: Reopening?

MR. KELLEY: The second dash, the issue of
assi gning rel ease nunbers and how rel ease nunbers are
assigned goes hand in hand with this issue of what happens
when you reopen. But they are distinct issues. And the
st akehol der concern here and what's been expressed
multiple times to the Departnment in witten coments on
this rule package is that there is nothing in the rule
package that tells us how LUST nunbers are assigned.

So the rul e package, as M. Bi ngham
characterized, shows us how we nove through the program
shows where the m | estones are, and how you reach and nove
past those mlestones in the program And the final
m | estone being how | get LUST case closure. But what the
rul e package is mssing entirely is how do I get sucked
into the program \Wat is the determ ning factor that
makes ne conme into the program and defines the extent of
ny obligation under this program

MR. BINGHAM | di sagree whol eheartedly.

The rule clearly, as does the gui dance docunent, discusses
what steps you go through to confirma rel ease from an
under ground storage tank. How we do our nunbering is an
adm ni strative process.

| mean, we are going to a new filing system
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We've had to change our nunbering schene once from 4715

poi nt whatever to a new scheme. It is not inconceivable
we'l |l have to change our nunbering assi gnnent schene
agai n.

How we put a nunber to a confirnmed release is an
adm ni strative process and does not belong in rule. What
belongs in rule is -- and the statute even starts
specifying, as the rule does, as does the gui dance
docunent, if there is contam nation at a site, a suspected
rel ease, that's the very first item addressed in the
statutory definition of "suspected.”" And the rule
di ctates what steps you go through to confirma suspected
rel ease that is then reportable to the agency of a
confirmed rel ease.

How we assign a nunber is an adm nistrative
process, and that has been the response we have given. So
| take strong exception to any statenent that this rule or
the statute does not say how you get into this process.

MR G LL: M. Chairman, the issue is -- And
| agree it tells you howto get into it, but the issue is
the actual release locations. That's what the nunber
refers to. The LUST nunmber refers to a rel ease |ocation
of a confirnmed release. And what we were told at the very
begi nni ng of the neetings for the gui dance docunent is

that the DEQ was working on a policy for assigning rel ease
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| ocati ons and, therefore, LUST nunbers. W have yet to

see that.

We don't -- And where the problemis, okay, if
you just followthe rule -- Ckay. |'min the program |
have got a confirned release. As far as |'m concerned, |
have three confirned rel eases because | have sanpl ed here,
here, and here. And you go ahead with your program Al
of a sudden, here cones a letter fromDEQ Ri ght now they
are not even sending themout. You get a letter from DEQ
t hat says you' ve got one LUST nunber. You have
I nvestigated three rel ease areas.

There has been a | ot of controversy over the
|l ast | don't know how many years on what DEQ constitutes
as a confirned rel ease and what the owner-operator is
saying is a confirnmed rel ease based on their sanpling.
That's what we are asking for. GCkay, we can get into a
program But how do we investigate? And what do we
I nvestigate? And what is ultimtely going to be assigned
LUST nunbers?

MR. BINGHAM We have started drafting a
policy, actually initiated by me not even the
st akehol ders, to do this. W sinply have not had tine to
finish it. | have not had tinme to nove forward on it. |
mean, it is that sinple.

MR. DENBY: Let ne see if | can focus this
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then. Release |ocations, rel ease nunbers to ne, is just

anot her word for noney, that the nore | ocations you have,
the nore noney you have avail able to you because each one
has a 500,000 cap wth the additional, if you're
conformng with 1052, | think it is, to get to the
mllion. That's obviously a huge piece that can play a
big role, so obviously people are interested in that.

MR. BINGHAM | don't --

MR. DENBY: The Departnent is in the process
of putting together a policy that describes how they w |l
put together these nunbers, how they will dole out the
nunbers, | guess.

MR Bl NGHAM  Yep.

MR. DENBY: |s there any stakehol der process
going on with that, or is it internal only?

MR. BINGHAM It is going to cone through
the technical subcommttee as all policies.

MR. DENBY: Do we have any forecast on that?
Qobvi ously, you are a busy nan.

MR. BI NGHAM  \When we can put to rest the
rul es and the gui dance docunents to allow us to go
conplete it, yes. | nean, each tine we get nore and nore
pushed back, everything el se gets pushed back. W are
rehashi ng things over and over again. W are not all owed

to nmove forward. Allow us to nove forward, you wll get
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t hese things.

MR. KELLEY: M. Chairman, could I finish
t hen, pl ease?

MR. DENBY: Finish? |[If you have anot her
coment, you are welcone to nmake it.

MR. KELLEY: Yes. The point that | believe
Is trying to be conveyed in this agenda and this agenda
item and which I wll make a request at a later point, is
t his Comm ssion approved corrective action rules with the
under st andi ng that those corrective action rules would be
married to a set of guidance docunents so we woul d have a
seanl ess set of instructions of how to nove through this
program

How LUST nunbers are assigned, the |ocation of

rel eases is fundanental to that sean ess set of

i nstructions. W do not have that. It is not in the
gui dance docunent. It is not in the guidance docunent.
It is not in the rule package. Therefore, | don't believe

that the approval of this Conm ssion of the rules is valid
I f the coomtnents of the Departnent are not being
honored. And the approval of this Conmm ssion was based
upon those commtnents by the Departnent. Do you follow
what |'m sayi ng?

MR. BINGHAM | am going to nake a comment,

and |'mgoing to defer to Joe.
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MR. DENBY: | follow what you are sayi ng.

MR. BINGHAM This policy assignnment was
sonething | initiated long after this process, so don't
tie themtogether, all right? Do not. Don't now take
sonething | initiated as another good step forward and
then bridge that as us breaking our conmm tnent because |
will not accept it. Now --

MR. KELLEY: Don't you make that statenent,
M. Bi ngham

MR. DENBY: \Wait.

MR. BINGHAM |'Il pass the floor to Joe
because | know you had a commrent.

MR. DENBY: Do you have a comment, Joe?

MR. DROSENDAHL: Yeah. The federal
regul ations, the state statutes all require the
owner -operator to report the release and the rel ease
| ocation to DEQ So it is the owner-operator that has the
power of saying where the rel ease occurred. They report
that to the Departnent.

Yes, we do review that and we say, yes, we
agree; no, we don't agree. |If we disagree, we do a
determ nation which is one of the informal appeal
decisions. So right there is the process. The process
starts with the owner-operator. They report the rel ease

to us. We don't report the release to the owner-operator.
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So, yes, there is disagreenents on the | ocation,

t he nunber, and everything. But it starts with the
owner -operators, and it does have definitely informal
appeal rights.

MR. DENBY: The one coment | would like to
say is | disagree with M. Kelley's assertion they are
| inked. | believe that the guidance docunent and the
corrective action rules are definitely linked. But in ny
mnd, as | said before, rel ease nunbers equal noney which
to nme equal s SAF.

If 1'mgoing through a corrective action,
rel ease points don't matter to ne unless | am seeking
rei mbursement for those. So to the extent that they are
necessarily directly married to the gui dance docunent
which is directly married to corrective action rules, I'm
not convi nced of that.

| do think that is a policy that the Departnent
should take a review of or draft. | think it is an
| nportant piece because obviously the noney is a big part
of what drives this program But |I'mnot sure that makes
the corrective action rules thensel ves invalid.

MR G LL: M. Chairman, unfortunately, it
has cone down to noney. That's -- W had these issues
even before the SAF going on board. And where the problem
I s that when you've got -- Atank pit is a sinple --
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typically is relatively sinple. You may have rel eases at

both ends. But you could possibly investigate those with
one LUST nunber in the mddle. It is not the best way to
do it, but it is possible.

When you've got a punp island that is 30 feet
| ong or 40 or 50 feet long and has two, four, six eight
different punp locations on it and when you do |line
repl acenents or whatever and you find rel eases all al ong
there, this is where going to noney has caused probl ens
because we are being assigned one or two LUST nunbers for
a 60-foot link thing.

And how do you investigate where the rel ease
really was when -- And | agree they are trying -- W don't
want to assign LUST nunbers to every nunber because it
ends up being $3 mllion. But how are we to investigate
where the release truly was? | mean, we'll drill all over
and then all of a sudden right at the bottom of our
boring, we get a hit which we know wasn't fromthe one we
were drilling because we got nothing on the way down.
We're, obviously, intercepting a plunme from anot her punp
I sland that we weren't allowed to investigate because
t here was no LUST nunber.

That's where we are running into probl ens.
That's why we are asking for what is a process that we can

use when we turn in a tank-pull report or whatever report
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that shows these hits. Per the statute, those are
confirnmed rel eases and are supposed to have been
I nvestigated. Where do we go fromthere? That's where we
are running into probl ens.

MR. DENBY: | think that's what the policy
hopefully will address.

MR. BINGHAM It is under devel opnent.

MR. DENBY: Did you have a comment, John?

MR. PEARCE: Yeah. To the point of whether
this is purely financial, | understand that's probably
primarily the concern. But | think when there is nultiple
rel eases at -- or nultiple potential releases at a
| ocation, it does create sone issues with nore substantive
requi renents. For exanple, if you have to submt a series
of reports regarding each release including the initial
24- hour report, 1l4-day report, maybe an abatenent-type
report that we see now, there is sonme issues there about
whet her and when you have to dice up reporting obligations
of that initial nature at a |l ocation.

Also, | don't knowif that extends it, | don't
think it does, to a site characterization-type report. |
think a site characterization report would cover all
rel eases at a facility. M point is there may be sone
reporting obligations that track the establishnment of

rel eases above and beyond purely financial issues. That
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gets nme back to, | guess, whether that's a valid concern
whet her | am m ssing sonething there fromthe Departnent.

MR. BINGHAM |'m not sure | understood. |
t hought that was a statenent. | didn't know that woul d
turn into a question.

M5. JAM SON. M. Chairman, could we perhaps
ask M. Pearce to speak up a bit and take a break very
shortly.

MR. DENBY: | would like to resolve this. |
t hi nk as soon as John finishes and maybe there is a
response, maybe, hopefully, we will resolve this item and
nove on.

MR. PEARCE: Let's say you have a | ocation
with [ots of different rel ease points that are suspected
to exist. And the owner-operator isn't clear on whether
there is supposed to be sone sort of reporting conducted
for each and every one of those rel eases or not because
t he owner-operator is not clear on whether the Departnent
Is going to consider it to be a separate release or not.

That's why it mght be inportant to have a
clear -- a clear process set up before the Departnent has
inrule all the requirements to report rel eases about what
It Is that constitutes a rel ease so the owner-operator
knows, all right, this is a separate -- this is going to

be considered by the Departnent to be a separate rel ease.
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And |'ve got to submit a 24-hour or 14-day report or, no,

there isn't enough here to suggest this is going to be a
separate release. | don't need to worry about submtting
separate reports. |Is this an extension of an already
establi shed rel ease?

MR. BINGHAM You al ready have a statutory
obligation, actually a federal obligation, to notify under
federal laws the inplenmenting agency of anything that
causes you to believe there has been an environnent al
I mpact fromit. So |I'mnot quite sure what kind of answer
you are | ooking for.

MR. PEARCE: | still amnot getting the
nmessage across. The bottomline is you already have a
rel ease noted and reported at the facility. You find an
addi ti onal pocket of contam nation sonewhere on the
facility. You don't know for sure if it is comng from
t he sane source, the sane part of the tank system as what
you al ready know about. Wat do you do? Are you supposed
to report that as a separate rel ease? Are you supposed to
just include that information as part of your site
I nvestigation under the first noted rel ease or what?
Those are the kinds of issues |I could see popping up and
creating issues under the rules now that there's rules
about conpli ance.

MR. BINGHAM  Again, | think your statute is
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what takes precedent there, not the rule we drafted. And
that to ne would sound like at a bare m ninum a suspected
rel ease until you can actually determne is it a part of
what you are originally investigating or is that, indeed,
sonmet hing new. | think your federal |aw and your statutes
al ready speak to it. The federal |law and the statute

al ready speaks to that situation. Qur rule is not going
to do anything to change it one way or the other.

MR. PEARCE. But is the guidance that you
are putting together kind of a, | guess, take-off fromthe
wel | - known Qui nn Thacker gui dance on multiple rel eases at
a facility? It seens to ne that that adds a certain | evel
of detail and construction on what the Departnent's
t houghts are on, okay, what constitutes a separate rel ease
as opposed to a preexisting rel ease.

MR. BINGHAM We are going to attenpt to
address it. If we don't, stakeholders will have comments
I f we have not addressed that sufficiently. Wat is being
drafted and is heading for nore revisions, | think, goes
to the heart of that and, actually, even nore to what
M. GIl was tal king about.

MR. PEARCE. What you are saying is it is
basically going to track the law that's already on the
books, the CFR

MR. BINGHAM Yes, yes. That and also the
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preanble to the CFR was actually used in drafting it.

MR. DENBY: \What lan has told us then is
that the rel ease policy is somewhat under drafting now and
wi Il be nmade available to the public for coment.

MR. BI NGHAM  Yeah.

MR. DENBY: Ckay. Al right. | would like
to take a break at this point in tine. And it is -- |'ve
got 11:00 o' clock. So about a 15-m nute break.

(Whereupon, a recess was taken from 11: 00

o'clock aam to 11:16 o'clock a.m)

MR. DENBY: Let's get back on the record
here and get to the rest of this agenda. W have
addressed 1, 2, 3A, B. W are onto C

MR G LL: M. Chairman, can | make one nore
comment on the very |ast issue that we were discussing?
It's inportant because |'m being told by other consultants
that they are being told by DEQ that they cannot assign a
LUST nunber because the policy is being witten.

M5. HOLLOWMAY: Because the policy is what?

MR. G LL: The policy for assigning LUST
nunbers is still being witten, so that's putting the
process on hold. So what do we -- that's what DEQ was
telling us.

MR. BINGHAM That was not a direction given

by ne. See, that would be nice information to call, |




© 00 N o o b~ w N P

N NN N NN P B R R R R R R R R
g A W N P O © 0 N O OO M W N B O

Page 80
don't know, the section manager and maybe ask him a

guestion as opposed to bringing it to the Policy
Commi ssion. But that is not -- that has not been a
di rection given by the manager of that program

MR G LL: But, see, that's really the
reason | bring it up here. W need to hear is that the
policy or --

MR. BINGHAM O you ask nme and | find out
If It was a m scommuni cation, is that truly what the staff
menber said.

MR. DENBY: |Is that presently the policy of
t he Departnent, |an?

MR. BINGHAM No, it is not.

MR. DENBY: Ckay, thank you.

Subsection C.
Does that answer it, Hal?

MR. G LL: No, that's fine.

MR. DENBY: Discussion on letter on review
of ADEQ SAF, CRU, and UST policies -- boy, how many
acronyns can we put in a letter? -- sent to Consultant
Representative Hal GIll. Copy provided to Conm ssion
menbers for review

MR. G LL: | just handed it out again.

MR. DENBY: \What is this? Wwo is this? It

says a letter but it is not signed by anybody.
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MR. G LL: It was sent to ne not as a

letter. It was e-nailed to me as the consultants’
representative and asked nme to put it on the agenda for
the Policy Comm ssion. And, basically, it brings up the
| ssues that | brought up probably last July when we
were -- and it addresses all -- it basically sets up
Letter D, too, because the issue is that -- what we are
being told are policies, we need to determne if they are
substantive policies, then they neet certain criteria.
And that's what this basically spells out. And
| can -- you know, everyone was supposedly -- or was

supposed to have read this because it has been out now for

a nonth because this was on -- canme on the |ast agenda as
well. Basically, it's all statutes.
MR. DENBY: | guess that's what |'m-- it

just seens to be a recitation of the statutes.

MR G LL: Mnhmm

MR. DENBY: \What is the -- | nean, what's
the point of it? Subsequent policy statenents, correct?
Rul e policy, | can't verify that these are cited correctly
but it |ooks |like the sane | anguage. Wiat is the thrust
of this document?

MR. G LL: | can have the gentleman that
sent it to ne address the questions, if you want.

MR DENBY: |If the author would |i ke to be
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reveal ed. Doesn't have to be revealed. |'mnot trying to

push that. | amjust trying to see what the point is.

MR. BECK: Brian Beck. This is actually a
multi-joint effort. But we continue to get things,
statements, fromthe Departnent saying that this is a
policy item do this. And we have gone back conti nuously
and said, I want a witten copy of this so |I know exactly
what you are tal king about because we have had statenents
made, This is a policy for this and there is a policy for
that. And it is conpletely conflicting what we have been
told previously.

And these affect the SAF applications, these
affect work plans, right on down the line. |[If they are

going to use the word "policy," "guidance," whatever, we
want to see it in witing so we know what it is so we can
address those particular issues, not just to have
sonet hing verbally pulled out of the air. W have had
several different letters back fromdifferent people at
t he Departnent saying, Oh, yes, we operate under policies.
We' ve requested copies of those policies. W have been
ref used.

MR. DENBY: Ckay. So it is basically a
request for substantive policy statenents fromthe

Department for things they claimare policy, not rule?

MR BECK: That is correct.
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MR. DENBY: It is a broad-scope issue. |

have no problemw th this Comm ssion | ooking at policies.
It's part of its purpose as the Policy Comm ssion. It is
not even an acronym So to the extent that there are
policies in question, | would |love to see what the
policies in question are. Either, A there is sonething
witten that we don't think has been formally approved as
a substantive policy statenent that cones through here or,
B, there is being inplenmented by the Departnent, whether
verbal or witten, sonmething that is being called a policy
that is not actually witten so that anybody can see it
tangi bly or understand it. | don't know where to go with
t hat besides to ask the Departnent to submt their
policies to the Comm ssion for review

| would hesitate in one respect, and that is
| ine | evel people don't know the distinction between
policies, substantive policy statenents, guidance, rules,
statutes. And to the extent that line | evel people are
mentioning things may be policy may not be a direct
indication it is a substantive policy statenent. But it
Is clearly an indication that it is not a rule to ne. So
that woul d beg the question of what is it.

Di scussi ons, recomrendations fromthe Conm ssion
on this issue?

MR. G LL: One thing that | -- Again, the
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key issue, just as you just mentioned, is whether it is a

substantive policy statement. And |'ve tried to bring up
several times a discussion of what truly is a substantive
policy statenent. And | think DEQ -- the different issues
in there, the way M ke put those on the agenda, is: |Is it
a general UST policy or guideline that affects the
substantive rights of owners and operators and ot her

regul ated parties?

That's what we have been -- the people that have
been havi ng probl ens, owner-operators and consultants, the
concerns we've had is that when it is an issue that
affects all owner-operators, then to us that is a
substantive policy. And if that is the case, where is it
witten? Wy hasn't it cone before the Policy Comm ssion?

MR. DENBY: |'ll add one nore piece which I
have said nunerous tines over the several years | have
been on this Comm ssion. And that is, be careful what you
ask for. Policies are good. Substantive policy, as a
digression, is a defined term but hugely indefinable.
Nobody can really distinguish what that neans, especially
when conpared with the definition of "rule.™

But at the sane tine, be careful what you w sh
for because when it becones a policy, it is witten down.
It is approved. It goes through a |ong process. The

agency signs off onit. Once the agency has signed off on
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it, they no |longer get the ability, to quote an earlier

phrase, to be warm and fuzzy. They are once again sort of
pushed into a corner to react.

But at the sane tinme, there are plenty of tines
when the agency can do things that are not in policy that
vary to the point that it frustrates the regul ated
community; and | can understand that. So it is a
doubl e- edged swor d.

M5. JAMSON:. M. Chairman, if there are
occasions where the term"policy" is being used |oosely,
that may be part of the -- part of the reason for this
concern. And if sonmeone believes that there is an issue
that is deserving of the devel opnent of a new substantive
policy statenment, such person can nmake that request in
witing to the director and it can be | ooked at.

MR. DENBY: Roger.

MR. BEAL: | think so. Once again, |'mnot
sure that we are tal king about policy because we don't
know what it is that we are guiding. But we obviously are
tal ki ng about a problem And I w sh, you know, if your
group can give exanples to lan of areas that have been
probl ematic, then maybe sone of it can be handl ed
in house, if that's the case. Yeah.

MR. BECK: Brian Beck again. Roger, |

actual ly provided to the Conm ssion here back in, | think
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It was, Novenber, | provided a three-page |isting of

policies and stuff that we were being told is policies by
t he agency on effective -- that affected applications,
that affected work plans in a lot of different areas. So
t hat has been provi ded.
| also prepared an October 2001 letter foll owed

up by a Novenber 2001 letter. One went to Ms. Schafer,
one went to Shannon. And we basically have got back
not hi ng.

MR, BI NGHAM  Excuse ne.

M5. JAM SON: Do we have copies of that
letter?

MR. BINGHAM We did respond in witing. As
a matter of fact, you and | had a phone conversati on where
| asked you to give ne exanples to support your
generalized statenments to which you did not. And there
was a witten response addressing those three letters to
you. I'mgoing to stop there.

MR. BECK: | will provide copies of those
|l etters including the responses back and the reresponse
back asking for the information they said that they had.

MR. DENBY: Ckay. | think that would be
good to see. | think to the extent that there are
policies out there that need to be reviewed, bring them

on. | think that's a good thing to do.
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You think there is specific policies out there

that are being inplenmented that are substantive policy
statements. W have every ability to | ook at what is
al ready a substantive policy statenent and nake coments
onit as well as far as | can tell. So to the extent
there are policy statenents out there that you think are
guestionable, I would be glad to | ook at them

John.

MR. PEARCE: Just to add to that, | think
the sane should apply to the Departnent. |If the
Department is interpreting a rule or a statute or a
requirenent that it feels applies to how it processes
submttals and finds that it's going to be doing that in a
way that is different fromhowit's been doing it in the
past on sonething other than a case-specific basis, |
think it would be appropriate for the Departnent to
advertise that it is doing so through this Conmm ssion or
In a stakehol der neeting in a tinely manner so that it's
doing -- so that the fact of howit's handling these kinds
of issues is nmade known to owner-operators in a way where
they can take notice of it and react.

And that would hopefully head off sonme of the
appeal s, and sone of the m sunderstandi ngs that may exi st
bet ween t he Departnent and owner-operators about how to do

things to the Departnent's satisfaction. So if there is a
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way that the Departnent could maybe take advantage of this

forum to submt to this forumnotification on pay, you
know what, we've decided we are going to interpret this
provi sion thus and so or that we are going to require this
and that, that would certainly be, | think, an appropriate
process for the Departnent to follow for this Policy
Conmmi ssi on.

And | think that's actually quite consistent
with what the Departnent is supposed to do under the
| egi sl ati on under which this Policy Conm ssion was
created. Am| correct that's sonething that the
Depart nent does strive to do?

MR. BINGHAM That's a very valid -- and
point well taken. And | think probably we have not done
as good a job as we ought to have.

MR. PEARCE: W don't want to beat you up on
it. | think if you can start doing that, that would be
qui te hel pful.

MR. BI NGHAM  Poi nt well taken.

MR. DENBY: Any other coments?

Movi ng on to Subsection D then.
Patricia has a comment.

M5. NOMCK: | just want to nake a comment.

lan basically replied to Brian's comment about how the

Depart nent addressed those issues. But as a matter of
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fact, both lan's staff and my staff spent a significant

nunber of hours trying to do research to address Brian's
concerns in those letters, as | recall. And they were
very vague accusations, the Departnent did this or did
that or nade a policy or procedure to change sonething.

And we actually spent many, many hours pulling
all applications regarding any of his sites trying to find
out exactly what he was tal king about. And we were unabl e
to determ ne what the real issue was, what the real
problemis. And | would just suggest if M. Beck is going
to present nore information to the Policy Conm ssion and
nore information to the Departnent asking for information,
t hat, nunber one, he conmmunicates clearly to the
Departnent what is the issue so that we can address it.

And the vagueness is very problematic for us and
very tinme consumng. To nmake a direct point so that we
can research it and find out is absolutely acceptable to
us. But to give us sonething vague that we have to spend
hours and hours of research is unproductive as we've
di scussed previously in this neeting.

MR. DENBY: Ckay. Any nore conments on

t hat ?

On to Subsection D, discuss ADEQ SAF, CRU, and
general UST policies. 1Isn't that just what we did? A
copy of the letter from John Pearce dated 2-20-02 provided




© 00 N o o b~ w N P

N NN N NN P B R R R R R R R R
g A W N P O © 0 N O OO M W N B O

Page 90
to Conm ssion nmenbers, exanple discussion itens. How do

we want to handle these? Any particular way people would
| i ke to handl e these or have John begin with a discussion
of his letter?

MR. BINGHAM | can do this very quickly.
One, these are not substantial policies. Two, nost of
these first few bullets are currently under appeal, and |
think it is inconpletely inappropriate to have this
Commi ssion tal k about appealed itens w thout adjudicating
it. And that's not the purpose of this body.

These are not policies or general guidelines,
especially the first one. That's a rule requirement. So
to ask us to make a policy to violate the rule, cone on.

MR GLL: | will cooment. First off, these
may be under appeal; but | have had in the last five years
the first bullet applied to ny work plans nunerous tines.
So it isn't a site-specific issue. Every one on here has
happened and was brought forth to nme by numerous
consultants. They are happening all the tinme, so they are
substanti ve.

MR. BINGHAM  Then ny thing is -- Again, |
believe |I'mthe manager of this section. Wen have you
given ne a list, especially since | have taken over, of
these to ask ne what direction cane from ne?

MR. DENBY: If | could try and focus this a
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little bit. Just in responding to the first one, is it a
general UST policy that ADEQ does not approve
contingencies in work plans? Regardl ess of appeals, that
sounds |like a sinple question. It sounds |like you have a
sinple answer for it.

MR BINGHAM R18-12-607.01(1)(4) requires
contingency in SAF preapproval work plans.

MR. DENBY: Ckay. So it is not a UST policy
then. It is a UST rule.

MR. BI NGHAM  Yeah.

MR. G LL: W agree because | wote the
exact sane thing down here, (1)(4). But why do we get
case managers denyi ng conti ngenci es?

MR. BINGHAM  Then call ne and tell ne
sonebody on ny staff violated the statute.

MR GdLL: Well --

MR. BINGHAM Well, what? W are wasting a
body and public bodies for sonething that has never even
come to ne. |Is that what this Conmm ssion -- What am|
for? You know my nunmber. You have called ne before.

W' ve had neetings.

MR. G LL: Because nothing has happened in
the past. This happens all the time, and that's why we
are asking is it a policy.

MR BINGHAM No, it is not.
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MR. G LL: People are comng to ne saying,

This is happening to ne. |Is this a new policy? So the
case managers need to be told that per --

MR. Bl NGHAM  Show ne.

MR. G LL: --18-12-607.01(1)(4) you can't
deny these contingencies.

MR BINGHAM You show ne where we're

saying -- Now, if the contingencies aren't appropriate,
that's a different issue, okay? | nean, wite a
contingency that World War 111 breaks out, no, we are not

going to approve that.

M5. JAM SON: M. Chairman, as a matter of
process, have these bullet points been submtted to the
appropriate departnent nmanagers for comment?

MR. DENBY: Certainly sounds |ike they
haven't.

M5. JAMSON: It seens to ne we need sone
background on these issues, if we are to properly address
themin any event.

MR. DENBY: | guess | would back this up a
step. | appreciate your conments. Back this up a step
and see if we can generalize this into a broader topic as
M. Pearce did earlier with his earlier letter and see if
this is sonmething we can address as a broader topic or if

this is a bullet-point topic.
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If it is a bullet-point topic, then we -- |

t hi nk we have to be cautious of several things. One is,
what are we asking? And the second is, as lan referenced,
and |''m concerned about, are these appeal ed i ssues that

are out there now and are we going to be maki ng sone sort

of comment on appeal -- on an issue that's in the appeal
process? | amnot sure if John wants to answer now or no.
MR. PEARCE: | think that the thrust of ny

| etter was probably already expressed in the context of
the desire to have the Departnent issue to the Policy
Comm ssion and/or the stakeholders its policies that it is
new y adopting. And | would interpret policies to be
processes that involve the substantive rights as opposed
to incidental practices of the UST stakehol ders at I arge.

And | think what was done in this agenda was
several exanples of things perceived to be policies that
are not previously well-known or recognized that have
sprung up. And the question is are these general
practices the Departnent is undertaking at this tinme so
that we can learn fromthose.

My letter addressed another issue that really is
a nonpoint primarily. |'mnot sure why -- | probably
shoul d have | ooked at this agenda and pointed out that
that letter was primarily directed to sone efficiency

| ssues about whet her the Departnent woul d consider doing
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sonme restructuring internally to help pronote tinely

processing of submttals.

MR. DENBY: So can we then handle the "is
it" categories -- actually, | guess "when is" categories
with the general response or a general discussion -- |
think we've already tal ked about policies to the extent
that there is a policy out there in question or there is
concerns about actions that are policies. Those are
certainly issues that we can talk about. | don't want to
get into specifics if there are specifics in here that
gi ve the Departnent concern about appeals, if we getting
too close to the bone on sonme of these direct statenents
and each of these bullet points.

But to the extent the Departnent is doing new
policies or newinterpretations in guidance, | think Ian
just described a mnute ago that they were not as up to
speed as they should be on informng the public of that.
| woul d question how much of these bullets are also the
result of communication gaps, it sounds like. | don't
know where those communi cation gaps really are com ng, but
It sounds |ike there may be sonme communi cati on gaps.

MR. CARDON: M. Chairnman.

MR. DENBY: You got LUST nunbers in there as
wel | agai n.

MR. CARDON: If | were in the Departnent and
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this type of item zation were nmade for review and appeared
on an agenda such as today, | would appreciate the
opportunity to sinply take whatever tinme was necessary. |
mean, |'mnot talking about today -- you know, next
meeting or whatever, if it is not apparent, and just
sinply respond or choose not to respond.

| mean, why not give -- why not give the
Departnent a chance to respond in a |logical, nornmal
fashion? |If the Departnent has not had tine to review
t hese bullets, they certainly should have tine to review

the bullets. And I would like to hear a response or an

el ection not to respond, | nean, one or the other.
MR. DENBY: | guess | just don't understand.
A lot of these -- This is a general policy that the

Depart ment does not do sonething or that the Departnent
does sonething. | question why we are asking those
t hi ngs.

If there is a specific issue, it sounds |like a
specific issue may be an appeal issue that is going on at
whi ch point in tinme ny response woul d be what good does
this question do an appeal because an appeal is going to
go beyond the question of is it a general policy. It is
going to go to the question of whether the Departnent has
the authority to do what they're doing. | nean, if the

Departnent wi shes to respond to these things, that's fine
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by me. They are the ones with the potential appeal issue
| not ed.

MR AdLL: M. Chairman, the reason they are
worded that way is that in every one of these exanples, we
have nultiple exanples of it happening. And so -- again,
back to whether it is substantive policy or not, if it is
happeni ng over and over again, is this, indeed, a policy?
And if you | ook, these particular issues affect -- if they
af fect every owner-operator, that's substantive. Wy
hasn't it cone in front of the Policy Comm ssion?

If it is a training issue, then sonething needs
to be done about the training. But these keep happeni ng.
| mean, the second bullet, | had that happen to ne
probably five years ago, and then | was just sent another
one just recently. This occurs all the time. W've gone
back and forth |like a seesaw on the site characterization
report. Wat's the policy now?

MR. CARDON: M. Chairman.

VR. DENBY: Yes.

MR. CARDON: It woul d appear that these
bul | ets have sone general point of interest. They are of
general interest to a broad cross-section of the regul ated
public. And this is a Policy Comm ssion. And |I'm-- Wy
not just let the policy -- why not let the Departnent

respond, | nmean, in sone normal, |ogical fashion. It is
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not a case of defending. It is not a case of justifying.

It is not a case of negativism It is just a case of,
hey, this is what our current policy is. | would sure
like to hear it.

MR DENBY: As | said before, to the extent

the Departnent feels that it's -- it would like to respond
to these, that's fine. But to the extent that -- even if
t hese are general issues -- if these are specifically

appeal ed i ssues, even if they have a general
applicability, | have concern about the Conmm ssion taking
a position on these if it is going to affect the appeal,
If it is an ongoing appeal issue. If it is a broader
scope issue that is not on appeal, | have no problemwth
t al ki ng about them

But | don't want to be trying to -- | don't want
the Comm ssion to be used as a sway one way or another in
t he appeal process regardl ess of whether this is --
everybody el se's already been through it or not. But to
the extent the Departnent wants to respond to these or
feels that it can, | would open the floor to the
Departnent to respond or to not respond.

MR. BINGHAM First bullet, no. Second

bullet, no. Third bullet, matter of circunstances that |
di scussed at this Conm ssion based on backl og and

resources. Third bullet, no.
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Fourth bullet, | don't even know what this is
all about in ternms of why is DEQ picking a specific
| ocati on. Oaner-operator does not hire DEQ
Owner -operator hires a consultant. So |I'm not even sure
where this is going for us to be picking the exact
| ocati on and taking a can of spray paint and go spray a
spot and do a well here, no. W are not hired by the
owner -operator to do that. So | don't know where that's
goi ng.

MIBE, covered. LUST nunber, covered. W are
not doing a policy on reopening. And the |ast two
bullets, | don't even know what the | ast one is even
aski ng.

MR. G LL: They nade m stakes, it |ooks |ike
fromwhat was sent to ne.

MR. DENBY: Any discussion fromthe
Comm ssion? He answered your question.

MR. CARDON: | really appreciated that, Ian.
And, seriously, thank you very nmuch. M only problemis I
couldn't wite fast enough. It was a no, no.

M5. FOSTER We have it covered in three
di fferent notes.

MR. CARDON: Pardon ne?

M5. FOSTER We have it covered in three

different mnutes of this neeting.
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MR. DENBY: You can do the tape version or

t he transcript.

MR. DENBY: | was going to nmake sure the
Comm ssioners didn't have any questions before | opened it
up to the public.

kay. Brian.

MR. BECK: Brian Beck again. These
are questions that are posted here. And the ones that
were in nmy letters that ADEQ never called ne on, spent all
t he enornmous anount of tinme researching, they are
general i zed questions or generalized policies that relate
not only to nyself but many other people. |In fact, half
the questions in nmy Cctober letter that were put in there
came from other consultants that they had simlar problens
on. W had a discussion about those issues and things.

We are being told it is policy. Therefore, we
have to do this type of thing. |If we had the policy in
front of us that was consistent, we would put the work
pl ans together, we can put all that stuff together in a
consi stent fashion. W don't have to go back and fi ght
with the agency continually. That's what we are asking
for. Let's see a policy. You say it is a policy. Let's
see it in witing.

And then the other thing is, this is the Policy

Commi ssion. |If you go through ItemC, it says up there
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that you guys are supposed to review policies. So it

needs to conme before the board. You guys need to | ook at
it. You need to reviewit. You need to discuss it. You
need to approve it before it is inplenented.

MR. DENBY: | agree. You're submtting --
you are going to resubmt your Novenber and all the other
correspondence? W can look at that. Ckay.

To the extent that there are policies out there
that the Department has or they're intending on nmaeking, |
definitely think they need to be before the Conm ssion,
obvi ously UST policies. | don't want to revi ew water
pol i ci es.

Any ot her coments on D?

MR. G LL: | guess the only other coment |
had is the first problemthat | see is the very first
thing that lan said, is none of these are substantive
policies so they never deemthese as policies that woul d
have to cone in front of the Comm ssion. That's where the
probl em has been all along. W've been trying to figure
out a way to define which one of these issues are
substanti ve.

The only way to figure it out is when it is
affecting a huge swath of owner-operators. That's got to
be substantive policy. But until the owner-operators,

consul tants, and DEQ agree that this is a substantive
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policy, we are never going to see these policies witten

dowmn. So we are -- The witten-down policy is good for

t he owner-operator, consultants, as well as DEQ because

that's the biggest problem we've had for 13 years | have
been working in this state, is inconsistency.

And if there was a witten-down policy, then
maybe both sides can look at it and then we would know
what to do and DEQ woul d know whet her or not we had done
It right.

MR. DENBY: Ckay. Well, I wll offer this
up. "Substantive policies" is a very difficult termto
define. The only group that | know that has defined the

term "substantive policy statenent,” and they defined it
In actions, not in subdefinition, is GRRC. And to the
extent that there is sonething going on that is a
policy -- that you think is a policy or that is a rule or
guestions about either of those, GRRC has an appeal
process where you can take it before GRRC

They recently struck down a Departnent of Health
Services, | believe it was, AHCCCS policy that was
supposed to be a rule, | guess, or sonething. So they
have taken action. They have actually done sonething. So
to the extent we are mssing it or we are not able to

address it here for sonme reason, there is always that

avenue of actual appeal to GRRC. They take it very
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seriously, the definition of "substantive policy

statenent.”

Any ot her comments on Subsection D?

Call to the public. | think is the general call
to the public. No, this is just call to the public on
t hat .

Move on to Nunber 4 then, ADEQ updates. W have
seven mnutes |left on ny clock before we've got to cl ose
this up. So it is actually a good tine.

ADEQ updat es, cost ceiling stakehol der neetings.
Patri ci a.

M5. NOMCK: Thank you, M. Vice Chair.
They are -- there were three neetings held by the cost
ceilings so far externally. There have been several
internally. The next neeting scheduled for cost ceilings
Is wth the consultants. And, obviously, anybody is able
to attend. But it's consultant activities that we are
going to look at now It is scheduled for May 14th at
nine a.m in Room 1710. And there will be notice going
out about that this week.

Shall | continue, or is there questions on that?

MR. BECK: What was the tine franme?
M5. NOMCK: It is -- the next neeting is on
May 14th at nine a.m in Room-- Conference Room 1710.

MR. BECK: Thank you.
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M5. NOMCK: We did receive quite a few

comments fromthe previous neetings that we had, and we
are working on those issues.

And, B, the new SAF application devel opnent
meetings, we did hold one neeting. W had healthy
conversations in that neeting and good ideas, good
di scussions. There were no witten comments received
after the neeting as requested. Therefore, we are going
to continue wth the application devel opnent as we
di scussed in those neetings. And we expect for it to be
out before we nove to the new building. Ooviously, if we
cone across sone issues, it may be delayed. But that's
t he pl an.

And that's all | have, unless there is any
guesti ons.

MR. KELLEY: M. Chairman.

MR. DENBY: Leave it behind when you nove to
the new building, is that the idea?

MR. KELLEY: Patricia, did you say we were
goi ng to have nore neetings on the application, or you're
just going to get the application out?

M5. NOMCK: We will continue to work on the
draft application. W probably will send the draft
applications to people for comments before we inpl enent

it. And then after we have that process, we will have a
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training semnar to explain to anyone interested the new

application as we've done in the past, comon
deficiencies, common problens with an application.

MR. KELLEY: Wen is your nove supposed to
happen?

M5. NOMACK: June 1st, July 1st?

MR. BINGHAM Different parts of the agency
are noving different times. The nove itself starts the
| ast week in June schedul ed through July. Qur floor is,
what, the 9th through the -- whatever that Friday is.

MR. KELLEY: Wen should we go on vacati on?

MR. BI NGHAM  Ri ght now woul d be a good

tinme.
MR, KELLEY: True, true. Any specific tine?
MR. BINGHAM  You don't want an answer to
t hat one.
MR. DENBY: Discussion of agenda itens for
next nonth's neeting. | have two things on it from our

meeting today. One is the top-ten appeals if Patricia can
pul | that by next nonth's neeting. |s that doable?

M5. NOMACK: 1'Il et nmy area know.

MR. DENBY: The other is M. Beck's Novenber
| etter and the responses to that, responses, replies, and
subreplies.

MR JOHNSON: | have anot her one. And that
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IS, With sumrer com ng up, considering the nove, we my

want to -- Generally in the sunmer, the Policy Conm ssion
will take a break for one nonth and not neet on one nonth.
| would suggest if you are going to do that, do it in
July. You may want to tal k about that.

Al so, since we are going to be noving in June,
we may not have these roons avail abl e because of the nove.
We probably will want to | ook for another venue for that.
So these are sone adm nistrative things that we'll be
taking a | ook at.

MR. DENBY: General call to the public.

MR. KELLEY: Thank you.

MR. DENBY: We should put a general call to
Dan Kelley is what we shoul d put.

MR. KELLEY: M. Chairman, for the next
nmeeting when we entertain the top-ten denials prepared by
Patricia, would the Policy Comm ssion also entertain the
list that you di scussed about this is what the regul ated
community is seeing, this is our version of the top ten?

MR. DENBY: Sure, sure. |If there is
sonet hing al ong those lines, that woul d be fine.

MR. KELLEY: Thank you.

M5. NOMCK: The reason that | don't think
it's a valid issue or concern for a consultant to bring up

his top-ten appeal issues, maybe that's a problemwth
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just that consultant or just the way that consultant does

busi ness or just the way that consultant fills out an
application formor provides information to the
Depart nent .

| think it is nmuch nore significant to the body
of stakeholders if we | ook at overall denial issues and
where those things continue to cone up. And | will be
perfectly honest when | provide the information. So |
don't think there is a question about that.

MR. DENBY: | think that it's -- it behooves
us to at least open it up to the consultants to have their
pi ece. \Whether they are appl es and bananas and they don't
match up, that's fine. But | think to the extent that
t hey have additional information, it is worth | ooking at.

| think your information will certainly be nore
full scope because you will get the people who don't have
the representation here, but that doesn't nean that's not
going to have -- If they want to reveal they continually
get denied for one thing, maybe it's sonething they don't
want to reveal.

MR AdLL: M. Chairman, just to answer
Patricia' s concerns, | had already discussed and had
comments from other consultants that we woul d convene a
meeting of consultants where we tal ked together and cone

up with these same concerns. |In other words, so we
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woul dn't be consultants sending in a bunch of notices, we

would Iist the top ten, or whatever you want to call it,
t hat woul d be the sane issue.

M5. NOMCK: Ckay.

MR. BEAL: Can we expand that to just if
there is general recurring problens that the consultants
in their nmeeting cone up with, can you list those, too,
not just things that have gone to appeal? There doesn't
have to be an appeal to be a problem

MR. DENBY: | would --

MR. BINGHAM Start wth sonething we can
chew.

MR. DENBY: -- suggest bite off what we can
chew Oherwise we will just get bogged down |ike we did
I n Subsection D, in all honesty.

Any ot her comrents fromthe public?
Announcenent, next neeting is schedul ed for
May 15th, 2002.
And if that's it, we'll adjourn.
(Wher eupon, the proceedi ngs adjourned at

11: 58 o' clock a. m)
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