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% N Tl-2|5E '\Z/IO%SF;NSISF THZUlﬂoPVOVgCJVaCd?MMISSION held 1 determinations, and in May in the ranking round of 93 --
on June 2o, X 19am., Ington, 1 ] i
3 Conference Room 250, Phoenix, Arizona, in the presgrtloe 2 Ranking Round 93, we made 450 clams payable, a,nd n--
4 of 3 wejust did Ranking Round 94 thisweek, and there's
5 4 another 150 claimsthat are going to be payable. So the
Harold Gill, Vice Chairman 5 cogt -- not the cost review, but the application review
6 gg%eégfmt 6 unitisvery, very busy trying to get out all these
7 Andrea Martingic 7 letters because there's glot of them all together that _
Shannon Davis 8 wevethrown onthem inthelast month. So have alittle
8 George Tsidlis 9 patience. Well get them out as soon as possible.
° Theresa Foster 10 VICE-CHAIRMAN GILL: Judy, isitis450 and
10 ABSENT MEMBERS: 11 150in May and June?
11 LeandraLewis 13 personnel changesthat | wanted to announce this morning,
Myron Smith 14 and one of them is Tara Rosie has been reassigned. She's
g 15 going to betaking over appea issues and other special
14 16 projectsasassigned for the SAF section, and also Kim
15 17 Marshwill be the manager of the cost review unit. And
16 18 weaso have anew environmentd attorney, Michelle, and
E 19 she'sright there sitting by Barbara. So | wanted to say
19 20 hello and welcome aboard this morning.
20 21 And also new items. We have started an
21 22 implementation of when we receive an application, if we
- 23 have an e-mail address for that consultant and applicant,
24 24 wee-mail them their application number. So hopefully
25 25 you've been receiving those. And if you don't, please
Page 3 Page 5
1 Phoenix, Arizona 1 let meknow because | know it's good for your tracking
June 25, 2003 2 that you receive that application number as soon as
2 9:19am. 3 possible. And electronic reimbursements are included.
3 4 We're going to be sending out the application numbers for
4 PROCEEDINGS 5 those.
S 6 Well also be adding a page to our website,
6 VICE-CHAIRMAN GILL: Well go ahead and get 7 whichwill be SAF updates, and the little presentation
7 started and call to order the June 25th meeting of the 8 that Taraisgoing to do today is going to be on that
8 Policy Commission and start with aroll call. 9 website. So any timewe do little educational things or
9 MR. TSIOLIS: George Tisolis. 10 haveachangein process, like e-mailing the application
10 MS. FOSTER: Theresa Foster. 11 number on applications and electronic reimbursements, we
11 MS. HUDDLESTON: Tamara Huddleston. 12 want to put that up there for everybody to see.
ﬁ \I\;II%EDQX,IASIRaﬂ\Ing; I_DIfN 'a' 4 Gill 13 | think that's about it that | have this month.
1 MR. BEAL: Roger Bed : ' 14 VICE-CHAIRMAN GILL: Judy, | know we talked
15 M S. M ARfI NCIC: An d.rea Martingic 15 athe--1 _th| nk it was the program _conference, and you
16 VICE-CHAIRMAN GILL: Weevidently didnot | 0 had mentioned that Tarawas working on - and | can't
17 get copies of the May minutes prior to the packet that g Irerknemtt))g' What she Wase\ggrkl _”c? On'f toﬁla”fy; remember,
18 wasat your seat, so we will not be voting on this until eep rmgmglup we need tojdentity theactual
19 thenext meeting. So let's move on to Item Number 3, 19 activity thet we're sampling or reporting or some kind of
20 which isthe ADEQ updates, and 3(a) is SAF monthly report | 20 @ctivity soweknow -- have a better handle on exactly
21 by Judy Navarrete. 21 what_the informal anq formal appeals are on, and you
22 MS. NAVARRETE: Good morning. Judy 22 mentioned that Tarais - _ _
23 Navarrete for the record. 23 MS. NAVARRETE: Taraisworking on that.
24 Last month we had 162 determinations and 67 24 She's going to mention something about that in her
25 appeal determinations, that'sinformal appeal 25 presentation today.
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1 VICE-CHAIRMAN GILL: Thanks. Okay. Any 1 reportsreceived, approved and those that we have
2 discussion onthereport? | aso haven't received any -- 2 reviewed, whether we approved them or issued notice of
3 thisisgoing to be along and difficult meeting to get 3 deficiencies or ultimate disapprovals; for example,
4 through, so | need to get speaker dipsfor anybody that 4 failureto respond to anotice in deficiency or in the
5 wantsto speak and just put down the number and the 5 case, say, asite characterization report that the site
6 letter of theitem you want to speak on. 6 wasnot characterized, that would result in a disapproval
7 MS. FOSTER: Mr. Chairman, I'd liketo ask 7 dso.
8 aquedtionin regardsto the State Assurance Fund status 8 The appeals down at the bottom, received two
9 asof the May 30th report that we got recently, and Judy, 9 informal appesls during the month of May, one for
10 help me hereif you can. | look at the bar graph at the 10 preagpprova work plan, one for acorrective action plan.
11 bottom and it saysin May, only 22 SAF applications were 11 The next there shows you how many appeals we currently
12 received, but when | look at this report, it says 83 were 12 havein processin theinforma stage. We're looking at
13 received, and | can't relate the 83 to May. | started to 13 atotal of seven that's ongoing right now. We received
14 add March, April and May together and that didn't work. 14 oneformal for work plan, and actualy that was one
15 I'mredl curious on how these numbers correlate to each 15 interim decision that became final and the appellant
16 other. 16 missed the time frame for filing an informal appea so it
17 MS. NAVARRETE: Wéll, | can seewhy you're 17 becameformal at that stage. And then the formal
18 curious about that. 18 process, the section isworking two formal appeals right
19 MS. FOSTER: So | can believethat only 22 19 now.
20 applications camein in the month of May? 20 Any questions?
21 MS. NAVARRETE: That'strue. 21 VICE-CHAIRMAN GILL: The backupis great
22 MS. FOSTER: Which isasignificant 22 with the LUST numbers. | received calls from a number of
23 decrease from al the previous months? 23 consultants, and | did not have time to check these
24 MS. NAVARRETE: Right. I'm going to have 24 numbers with the May ones, but | can meet with you
25 to check on that because either my table didn't get 25 dfterwards because there was one LUST closure number that
Page 7 Page 9
1 updatedor | ranit at thewrong time. I'm sorry. | 1 wasn't onthe April one and there was five CAPs that were
2 can't answer that question. 2 notontheApril one.
3 VICE-CHAIRMAN GILL: Any other questions? 3 MR. BINGHAM: Okay. Y ou can shoot me an
4 Discussions from the members? 4  e-mall or we can talk, whatever.
5 Okay. Go onto 3(b), UST corrective action 5 VICE-CHAIRMAN GILL: Andthey very well
6 workload status report. lan and/or Phil. 6 couldbeonthisone. | just didn't have timeto compare
7 MR. BINGHAM: Good morning. For the 7 them.
8 record, lan Bingham, manager of the UST corrective action 8 MR. BINGHAM: Thewhole point isfor
9 section. 9 cross-referencing and making sure we're not missing
10 In your packet, you should have received the 10 anything.
11 statusupdate for the section of this. I'll quickly 11 MS. MARTINCIC: Can you just go through the
12 highlight some of the numbers. It should have been right 12 statusreport? Like, explain what each column kind of
13 behind the SAF. 13 means because I'm new.
14 VICE-CHAIRMAN GILL: I haveitinthe 14 MR. BINGHAM: Which one? Any or al?
15 packet. 15 MS. MARTINCIC: Arethey different? No.
16 MR. BINGHAM: Just quickly running down. 16 Itlookslikeit'sthe same categories.
17 Closure requests for the month of May, we received nine, 17 MR. BINGHAM: It's essentidly the same.
18 processed an additiona nine. We also initiated 10 18 Thefirst oneon -- mineisthe CAP, just go through the
19 closures and processed and approved an additional ten 19 CAPsatusreport.
20 LUST case closures during the month of May. Site 20 MS. MARTINCIC: I'm curiousto know what
21 characterization reports, we received four in the month 21 each column means.
22 of May and reviewed six. Corrective action plans, 22 MS. DAVIS: CAPisthe second page on here.
23 received one, reviewed three. And all the backup behind 23 MR. BINGHAM: That first columnisthe ID
24 this cover sheet for each of those reports, you'll see 24 number. That'sthe number assigned to a particular
25 theligting by LUST numbers so that numbers of those 25 location, street address for underground storage tanks
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1 that areregistered. The second column getsinto the 1 April -- February and March wasreally busy and April?
2 LUST ID. Once arelease has been reported to the 2 MR. BINGHAM: You'relooking at two
3 Department, we assign different release numbers. The 3 different programs. Thefirst oneis Judy's.
4  third columnis suffixes. We may have more than one 4 MS. FOSTER: The numbers should bethe
5 releasesat asite. Sofor 01 -- 5 same
6 MS. MARTINCIC: Soyou don't create anew 6 MR. BINGHAM: No, they should not. SAF,
7 LUST ID number; you just add a suffix to the LUST ID 7 that first package, represents what Judy has at her shop
8 number? 8 for the State Assurance Fund, what is being appealed on
9 MR. BINGHAM: Exactly. Andforthe SAF 9 the State Assurance Fund applications. What I'm giving
10 applications, you may see for that first column, LUST 10 you has nothing to do with SAF applications. These are
11 247.02. There might be adifferent set of nhumbersfor 11 just gtrictly technical reports. So the numbers will
12 SAF gpplications. So for the 02 release, you can start 12 never match.
13 with application 00 all the way through ten, for example, 13 MS. FOSTER: All right.
14 if theresatotal of 11 SAF applications. And then 14 MR. BINGHAM: These arejust SCRs, purely
15 document typeisjust our tracking. The datawas 15 onan SCRissue, not related to an SAF application or a
16 received. The due dates and at the bottom will tell you. 16 preapproval work plan itsdlf, just atechnical document.
17 For CAPs, we have a gtatutory time of 120 daysin which 17 That'swhat you will see on my report. Whereas an SAF
18 we need to issue a determination or that becomes an 18 application or they're seeking payment for an SCR, for
19 appealable action on the informa statutes. So that's 19 example, if they're appeding a determination on that,
20 how wetrack are we meeting the statutory time. The 20 that will show up on her report, not on mine.
21 response date iswhen we actually issued some formal 21 MS. FOSTER: Could it also be double
22 response to the owner/operator and the type of response 22 counted if it's--
23 isN.O.D., notice of deficiency. 23 MR. BINGHAM: No. Theway we haveit s,
24 MS. MARTINCIC: Sothat meanslikeif 24 it could not be.
25 they've left something out of their application? 25 VICE-CHAIRMAN GILL: Sothisisbeforeit
Page 11 Page 13
1 MR. BINGHAM: Exactly. 1 goes--
2 MS. MARTINCIC: What is status request? 2 MS. MARTINCIC: So your report shows
3 MR. BINGHAM: For aCAPinthissituation, 3 appeals before they've reached the SAF?
4 say we wanted like maybe another round of sampling or 4 MR. BINGHAM: It could be applications
5 just some additional information, there's a question out 5 being processed. The SCR could bein-house. There's
6 there, thereport itself isn't deficient but we have a 6 dasoan application where the SCRis a part of that
7 CAPquestion. Sowere asking for just some additional 7 application. If you're appealing the SCR in our
8 information to clear that up so we can better understand 8 determination and also appealing the SAF, those are two
9 what isbeing submitted to usin areport. 9 separate appedls, two separate programs handling it and
10 MS. MARTINCIC: Thank you. 10 both would be reflected, but it would not be double
11 VICE-CHAIRMAN GILL: I'll just tell you to 11 counted because the apped ison different items.
12 haveN.O.D. down at the bottom to describe it for future. 12 MS. FOSTER: Couldn't the issue be the same
13 | don't think it's anywhere el se. 13 thing?
14 MR. BINGHAM: Will do. Anything elsethat 14 MR. BINGHAM: | highly doubt it.
15 weuse? I'll go through and make sure everythingis 15 MS. FOSTER: I'm seeing anod from Tara
16 defined at the bottom. 16 that says--
17 VICE-CHAIRMAN GILL: | guessyou could just 17 MS. ROSIE: TaraRosie, SAF. | think |
18 giveyour explanation for the status request, too, so 18 know what Theresaisreferring to, and in the instance
19 that everyone knowswhat that is. 19 where you might have an SAF denia because an SCR has
20 Any more questions on the -- 20 been denied, you might also have a simultaneous UST
21 MS. FOSTER: Mr. Chairman, lan, | ook at 21 appeal related to that denia of the SCR, and so it would
22 one document, formal appealsfiled from February, March 22 beover the SCR but it would be adifferent issue. The
23 and April, and | get atota of 28. | look at another 23 SAF aspect would be the cost to the SCR, and lan's
24  document, and they say that there's only two formal 24 group'sissue would be actual denial of the SCR on a
25 appeals somewherein process. Isit because March and 25 technica basis.
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1 MR. BINGHAM: And on something like that, 1 prespproved for -- so in other words, you're doing
2 ourswould haveto be resolved first before the SAF could 2 everything Smultaneous, getting a preapproval plan
3 beresolved. 3 technicaly and you're aso submitting a preapproved plan
4 MS. DAVIS: Mr. Chairman, if | may, 4 for thefinancia at the sametime.
5 Theresa, | think you asked areally good question, and it 5 VICE-CHAIRMAN GILL: Onceit's-- onceit's
6 wasjudt alittlelessthan ayear ago when Director 6 been approved.
7 Schaffer split out and made sure dl the cost review was 7 MS. FOSTER: But if it'snot a preapproval,
8 under one management team and then all the technical 8 it'snot going in that direction.
9 under another, and that's, | think, helped usto resolve 9 VICE-CHAIRMAN GILL: Let the record show
10 interim review conflicts, and right now how we're doing 10 that Gail Clement hasjoined us.
11 a resolving what the appeals are formal and informal 11 Itisanissue, but | don't really know of a
12 technicaly, which isin the corrective action shop, and 12 way to makeit clearer. | think thisisthe best way to
13 thenfinancidly whichisover inadmin. And | can say 13 keep track of the appeals and informal appedls. Itisa
14 atleastinternally, it's helped us a great deal to be 14 confusing issue because many of the informal and formal
15 more clear and more precise and to communicate better. 15 appedsaretechnical.
16 If at some point in time you want usto roll stuff up 16 MS. MARTINCIC: Wadll, | just wonder how
17 together, we can do that. Right now, | think were able 17 that correlates with Arizonas high apped rate, if it's
18 to provide much better information with having technical 18 processed or not.
19 documents and then the financial requests and SAF 19 VICE-CHAIRMAN GILL: Wéll, | think the one
20 applications. 20 reason you do get the overlap is that, again, the
21 MS. FOSTER: But | can think of one formal 21 unwritten policy or maybe it's written when you can turn
22 appesl that's against the SAF that's purely technical. 22 inapplicationsis every 20,000 or every quarter or at
23 MS. DAVIS: Isthere adifferent way we 23 theend of aphase, and that will overlap.
24 can-- thisisaform that's helping usinternaly. So 24 | wastold by Judy that she can answer your
25 if thereésadifferent way that the Commission would like 25 question now, Theresa.
Page 15 Page 17
1 toseethings, we canlook at that, too. | just know 1 MS. NAVARRETE: Inthat first row, Theresa,
2 that this has been avery valuabletool. 2 | left out under 90 days. Soif you look on the second
3 VICE-CHAIRMAN GILL: | think thisisthe 3 page, it hasan amount. Sothere's15in application
4 best way to doit is keep them separate but the issue -- 4 daging actudly.
5 theconfusion is going to continue because sometimes -- 5 MS. FOSTER: But if that's 90 days, when |
6 and it's because the applications are overlapping with 6 added 22, 33 and 48 together, | didn't get 83.
7 theapprova of the technical document. | think we 7 MS. ROSIE: If | may, it'sthe active
8 understand now how they are different. Theissue could 8 applicationsthat haven't been in-house 90 days, and so
9 besmilar, but the resolution is different. 9 what you would be adding together isthe 83 plus the 90,
10 MS. DAVIS: Let usknow if there's some 10 the 113 and the 241 to get you to the 527, which are the
11 way -- I'm assuming that these particular ones where 11 total number of active applications. And if you look at
12 there's overlap are the minority and not the magjority, 12 the backup page, the active applications that show upis
13 andif there's some other way you'd like to receive 13 83 under 90 daysold.
14 information, please let us know. 14 MS. FOSTER: But if that's the case, then,
15 VICE-CHAIRMAN GILL: I think it'sgoing to 15 vyour applications received in March, April and May should
16 be pretty common, because if you've got denials on the 16 equal 83 and it does not on your bar chart because that
17 technica side, those items have been sent in for 17 would be your 90 days.
18 reimbursement, and they're going to be denied because 18 MS. ROSIE: Except dectronic --
19 it'sbeing --it'sin appeal or it has been denied on the 19 MS. NAVARRETE: Theéectronic
20 technical side, too. 20 reimbursements are counted as applications a so.
21 MS. FOSTER: If youlook at your report, a 21 MS. ROSIE: Intheactive applications.
22 third of them aretechnical. So that'salittle bit more 22 VICE-CHAIRMAN GILL: So there should be
23 thanasmal percentage. 23 seven of those.
24 MS. MARTINCIC: | guess| don't understand 24 MR. BINGHAM: Isit aso possible some of
25 that, because once you have your technical work 25 what you received in March has aready been processed so
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1 it'snolonger active? 1 VICE-CHAIRMAN GILL: Any other questions on
2 MS. NAVARRETE: Yes. Itjust printsout as 2 theUST corrective action report?
3 of that day. It'sasnapshot. 3 MR. BINGHAM: SinceI'mup, I'll just pick
4 MS. MARTINCIC: Thebar prints out as that 4 up the next agendaitem.
5 day? 5 VICE-CHAIRMAN GILL: Okay. C, the
6 MS. ROSIE: The bar isthe summary for the 6 volunteer determination.
7 month, and then the actual numbers that are reported on 7 MR. BINGHAM: It should be the last page of
8 thetableisasnapshot. 8 your packet that we added. Last month did not contain
9 VICE-CHAIRMAN GILL: Soif the backup and 9 thisreport for the volunteer requests. Here are dl the
10 thebar and the table were al done on the same day, 10 volunteer determinations that we're working on, and for
11 would they be the same? 11 theonesthat you see blank, those happen -- those have
12 MS. ROSIE: The bar isasummary of the 12 beenassigned. Actualy, | think two of them we have not
13 whole month's activities. 13 had received formal requests for the determination. We
14 MS. MARTINCIC: Whereasthe 14 just kind of know they're coming. So they're on the
15 chart -- whereasthe part aboveiit -- 15 list, and we're ahead of the curve waiting for that
16 MS. ROSIE: |sa snapshot as of that point 16 formal request, but we have information or know that they
17 intime. 17 will be requesting volunteer status soon. So wejust
18 MS. MARTINCIC: Just May 30th. 18 want to provide that since we've committed to provide
19 MS. FOSTER: Mr. Chairman, | have one other 19 that list, and we'll be doing this on amonthly basis
20 question. Isthereaway onthislovely chart that were 20 aso.
21 getting from lan that maybe on the backup pages we can 21 VICE-CHAIRMAN GILL: So the assigned column
22 know what differences have occurred? I'm looking at risk 22 arethe onesthat have received determinations?
23  assessment status report for May, and I'm curious if 23 MR. BINGHAM: They've been assigned to the
24 anything has changed on this report since April or isit 24  paralega working in Phil's group to help do the
25 the same report being resubmitted. 25 research, contacting the county assessor's office, that
Pege 19 Page 21
1 VICE-CHAIRMAN GILL: Itisdifferent 1 kind of information to find out who owns the property,
2 becausel have both. It'sless. 2 figuring out when the tanks were last used, are the
3 MR. BINGHAM: You'relooking for a 3 current property owners -- do they meet the
4 comparison month to month? 4 owner/operator definition and essentially determining
5 MS. FOSTER: Or maybe just bold the items 5 whether or not the person requesting does mest the
6 that are new. 6 satutory definition of volunteer.
7 MS. DAVIS; Mr. Chairman, Theresa, tell me 7 MS. MARTINCIC: Istherelikeatimeline
8 what you'relooking for on that chart? Do you want to 8 that hasto be completed for volunteer sites?
9 know what work has been done? 9 MR. BINGHAM: There's no statutory time
10 MS. FOSTER: Or what changes have occurred 10 frame, and part of the problem with that isit's really
11 from one month to the next. 11 how fast you contact someone down in Greenlee County, how
12 VICE-CHAIRMAN GILL: Itlookslikethere 12 fastisthat person going to get you the information
13 wasfive approvasin April. So those probably dropped 13 regarding that property for you to review it. Were
14 off. 14 redly at the mercy of the people we're contacting to
15 MR. BINGHAM: Those dropped off. 15 respond to us.
16 VICE-CHAIRMAN GILL: Becauseitisshorter. 16 MS. CLEMENT: How long doesit typicaly
17 MS. DAVIS. WEell seeif wecan't rall 17 taketodo that analysis? | mean, give me arange and
18 somethingin. 18 then an average.
19 VICE-CHAIRMAN GILL: Actualy, | guess what 19 MR. BINGHAM: You know, for, say, in
20 you could do, rather than just reproduce it, isjust down 20 Maricopa County, doing research of that, especially when
21 below there, put the onesthat dropped off from last 21 wecanjust drive and get it ourselves, we're talking
22 month. 22 weeks. When you're talking small rural communities, in
23 MR. BINGHAM: Dropped off or added. Well, 23 many cases the city doesn't even have planning and
24 |et's see, what's a nice clean way without turning this 24 zoning. You've got to go to the county. That could be
25 thing into a 20-page book because six months from now -- 25 months. We often ask for as much assistance from the
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1 personwho's requesting, you know, to provide us some 1 statusof the SAF rule writer.
2 information, and also more often than not in those 2 MS. NAVARRETE: Weve till not hired a
3 dtuations, a consultant working with them actually does 3 rulewriter.
4 alot of thelegwork for us. They'reinthere. They're 4 VICE-CHAIRMAN GILL: Any ideaon -- did you
5 abletotak to people and able provide some of that 5 say last timethat has been approved?
6 information. Sofor some of the smaller rural 6 MS. DAVIS; Mr. Chairman, thisisn't
7 communities, speed redly depends on the assistance we 7 particularly my shot, but I'm going to speak to the
8 canget. Inthe past, Christina Jensen at timeswould 8 agency perspective, if | can. Asyou know, Director
9 actualy driveto these citiesto try to collect some of 9 Owens hastaken on aninternal review of the program, and
10 that information. I'm not about to put that burden on 10 | imagine after July and the beginning of August when
11 Phil's staff to go drive down there. 11 everybody gets back from vacation, he's going to be
12 MS. MARTINCIC: If it hasn't been assigned, 12 convening an outside group to talk about it. One of the
13 what doesthat mean? Y ou're waiting on more from the 13 thingsthat both Cunningham and Owens continue to talk
14 applicant? 14 about or float, if you will, isthe idea of an audit
15 MR. BINGHAM: Wejust haven't givenit to 15 program. The chamber of commerce has written the agency
16 themyet. Wejust started feeding it to them, but all 16 aletter about why don't you consider an audit program,
17 but two have been assigned, and the two that we haven't 17 because one of the things we've run into in the program,
18 assigned yet are the ones we've not received aformal 18 both internaly and in the regulated community, isthe
19 request for volunteer determination. We just haveit on 19 whole concept of nitpicking, how many appeals we get.
20 thelist knowing it's something we're going to have to 20 It'sjust aconstant battle trying to pay attention to
21 work on once somebody requests aformal from us. 21 details, and the more we pay attention to details, the
22 VICE-CHAIRMAN GILL: 5561 has been ayear 22 more details seem to surface that we need to pay
23 andtwo days. 23 attentionto. It seemslike anever-ending battle the
24 MS. MARTINCIC: | don't understand that. 24 way things are set up with cost ceilings and work orders
25 So how do you know it's out thereif they haven't 25 and tasksas such.
Page 23 Page 25
1 formaly requested it? 1 | see, and | don't have acrystal bal and
2 MR. BINGHAM: Like an SAF application comes 2 there's certainly no decisionsthat have been made, but
3 in, and we know -- 3 my leadership keeps talking about the idea of an audit
4 MS. MARTINCIC: Sothey're requesting 4 program, and that would dramatically shift the way that
5 payment. They want money but they haven't given you the 5 these programs-- how the costs go out, how
6 technical information. 6 reimbursements go out, cost ceilings. Y ou know, from my
7 MR. BINGHAM: Exactly. Do you meet the 7 perspective, | think that to push for arule writer isa
8 definition of an applicant? Well, you're not an 8 little bit of the cart before the horse. | mean, we
9 owner/operator. Areyou avolunteer? Sowe just kind of 9 certainly could be getting it on, but we don't want a
10 beawarethat it's out there. We just start looking. 10 rulewriter to start writing rules for our current
11 MS. MARTINCIC: Do you haveaway to, like, 11 program. Because I'm hoping in ayear from now, were
12 contact those people? Do you think it's that they don't 12 looking at the different animal to administer in this
13 know that they have to do aformal? 13 agency. Sol want to tossthat out that | think right
14 MR. BINGHAM: Weusudly call them. 14 now, arulewriter for SAF isn't necessarily going to
15 VICE-CHAIRMAN GILL: Any more questions? 15 resolve anything. | think the big picture adjustments
16 Discussion on the status? Any questions and discussion 16 aregoing to bewhat drivesthejob of arule writer.
17 onany of thelists? 17 And| don't mean to punt that out down the road and kick
18 MR. BINGHAM: Sowe can talk at the break, 18 thecan. | just think it'sthe realistic thing that's
19 Ha? 19 going on with the agency.
20 VICE-CHAIRMAN GILL: Yeah. I'll dothat. 20 VICE-CHAIRMAN GILL: | understand that it
21 MR. BINGHAM: Thank you. 21 would be acomplete 180-degree change. So it wouldn't
22 VICE-CHAIRMAN GILL: Well moveonto3(e), | 22 make senseto start writing rules and then have to redo
23 process and status of revising the UST guidance document. | 23 themal.
24 MS. FOSTER: Did you skip 3(d)? 24 MS. DAVIS: It'savery specialized job.
25 VICE-CHAIRMAN GILL: I'msorry. 3(d), 25 Soit'sdifficult. | just wanted to offer that up.
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1 VICE-CHAIRMAN GILL: Any other questions? 1 program or goesto an audit program, that would not
2 Discussion onthat? That makes perfect senseto me. 2 changewhat we doin thefield, the work out in the
3 Now, 3(e), Joe Drosendahl and the process -- 3 field. The problemisonceit'sdoneand youturnitin
4 satus of the UST guidance document, and | just had a 4 for reimbursement is where we have the problem that
5 couple of questions after you're through. 5 Shannon wastalking about. And so changing that program
6 MR. DROSENDAHL: My nameis Joe Drosendahl. 6 for reimbursement shouldn't affect what we're doing
7 | work for the UST corrective action section, and I've 7 technically to collect the data.
8 beentrying to get to the revision of the guidance. With 8 MS. CLEMENT: Mr. Chairman, maybe | can ask
9 everything else that's going on, | haven't been able to 9 Shannon Davis, couldn't there be some changes, though, in
10 dothat. I'm going to be talking with internal 10 the corrective actions depending on how you move forward?
11 management to come up with arevised schedule of when | 11 MS. DAVIS: Mr. Chairman, Gall, yes, there
12 might be ableto get to that. 12 could be. | don't think probably -- I mean, who knows
13 VICE-CHAIRMAN GILL: Okay. | guesswhat | 13 what we're going to get after this. | mean, who knows.
14 wasgetting at by the processisthat we had originally 14 | think SAF would probably be much more dramatically
15 putin place -- because thisis a document to be 15 affected because that's where the majority of the appeals
16 revisited, and we had originally put in place six months, 16 come or the nitpicking and the details and al that. |
17 which obvioudy isn't workable. | think now that we have 17 think -- | definitely think the corrective action
18 thebulletin in place, because the reason we had put six 18 guidance could change. | mean, it certainly can because
19 months asatime period to revisit it, isthat ayear to 19 it just depends-- | mean, my whole dream is that we
20 put new policies, new processesin place, you know, 20 marry up theinterests of getting people their money and
21 wouldn't create alot of appeals. And so we weretrying 21 getting Sites closed and then maybe how SCRs -- it'sless
22 to speed it up alittle bit, but | think now that we have 22 SCR driven and how you get it done, who knows. Soiit's
23 abulletinin place, that isthe format to get these 23 not going to be so much of the detail of corrective
24 issuesthat are creating and causing appealsin aformat 24 action as getting stuff done and making sure that it
25 to where the owner/operators can see them and hopefully 25 dsaysdone, but that's adream on my part.
Page 27 Page 29
1 reduce the appeals. 1 So yesand no. | guess my question would be,
2 So I'm wondering if we shouldn't look at 2 Joe, what -- | mean, what revisions do you have on the
3 changing the -- how often we revisit the guidance 3 table? | mean, are there pressing issues right now that
4 document from six monthsto ayear. That wasoneissuel 4 need to get into that guidance, would be the question.
5 wanted to bring up because it appears that's the time 5 MR. DROSENDAHL: Therestwo different
6 period to get recommendations and questions and comments 6 thingshere. It'sliketherevison| was-- I'm
7 infrom the regulated public and then another time period 7 planning on working on are revisions to the existing
8 totry to get that into the document. So | would liketo 8 qguidance. The bulletin, you know, isfor issues that
9 put on the table discussing whether we could increase 9 don't have guidance right now. So | think that both of
10 that period. Soit'sonthetable. 10 the processes then go together. 1 mean, basically when |
11 MS. MARTINCIC: Wouldn't thisfall into 11 revisedifferent sections of the existing guidance,
12 lineaswdll -- sort of along the same line asthe SAF 12 basically the announcement of the approva of that would
13 rulewriter issue or not? 13 goonthebulletin, and then likewise, al the approved
14 VICE-CHAIRMAN GILL: No. This-- 14 bulletinissues would eventually get put into the
15 MS. MARTINCIC: Program changes. Doesn't 15 guidance document the next timeit'srevisedin its
16 the guidance document need to -- 16 entirety. Sol think the two processes are basically
17 VICE-CHAIRMAN GILL: No, because the SAF 17 interwoven.
18 rulewriter would do the SAF rule. Thisfollowsthe 18 VICE-CHAIRMAN GILL: Wel, I thinkit'sa
19 corrective action rule. 19 differentissue. We don't want to wait on the guidance
20 MS. MARTINCIC: Right. But I'm saying, if 20 document because that's how to do the work in the field.
21 thisprogram changes, wouldn't that affect the corrective 21 If there's some confusion about the way we're doing
22 actionrules? 22 things, we don't want to wait for the SAF to be redone.
23 VICE-CHAIRMAN GILL: No, it shouldnt, 23 MR. BEAL.: It seemsby not updating the
24 because the guidance document is for the technical work 24 guidance document for forcing people to know every little
25 inthefield, and the SAF, whether it's as the current 25 cubbyhole that something might be stuck into that they
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1 needtodo thework properly. | certainly -- | mean, | 1 Soit'snot the whole guidance document that hasto be
2 wouldn't want to say, okay. Well, we're not doing to 2 revised and thewholething goes. The way we set it up
3 guidance document. Go look at the bulletin board or the 3 isit'sgoing to be section by section, and some sections
4 other way around to know what it is that you're supposed 4 there might bejust real small changes. Soit will be
5 tobedoing, at least the current position. So I'm 5 done piecemedl.
6 redly reluctant to lose the identify of the guidance 6 MS. CLEMENT: Just one follow-up question.
7 document being a guidance document. That's worked well 7 Isthe current guidance document consistent with the
8 withtherulesjust to have the bulletin board be more 8 current rules?
9 expeditious. 9 MR. DROSENDAHL: Yes.
10 VICE-CHAIRMAN GILL: And aso becauseitis 10 MS. CLEMENT: So at least we have that and
11 aguidance document, it's something that can be changed 11 dll you're talking about now isimproving it to make
12 much more smply than therule. 12 things clearer to address additional issues?
13 MR. BEAL: But | think we ought to stay to 13 MR. DROSENDAHL.: Right.
14 that thought in making sure that somebody comeson board | 14 MS. DAVIS: Mr. Chairman, | think an
15 and you've got the rule and you've got the guidance 15 important distinction to make, too, is that how we
16 document that goeswithit. These are the tools that you 16 administer the SAF isthe State's prerogative. It could
17 need to proceed with your project, not know how to find a 17 bethrough legidation. It could bethrough rules. It's
18 particular web page and see what's written or what was 18 the State's prerogative. It'sthe State's money. But
19 written there how far back. 19 whenit comesto the actud corrective action, we have to
20 VICE-CHAIRMAN GILL: | think it'sgoing to 20 beasstringent asthefederal requirements. Sothe
21 beimportant for the owner/operators and their 21 corrective action part about cleaning up and definitions,
22 consultants to look in both locations because the newest 22 ownersand operators, those kinds of things, must meet
23 issuesare going to bein the bulletin because they can't 23 thefederal definition, and you don't have that with the
24  revise the guidance document every month. 24 money piece. That'sa State program. So that'san
25 MR. BEAL: | understand that, but it seems 25 important distinction to make.
Page 31 Page 33
1 likeit'son the side of the edge when you're saying you 1 VICE-CHAIRMAN GILL: Onething | wasgoing
2 canlook there as opposed to you need to look there to 2 tosay, Joe, and thereason | put in the process, is
3 find out what the latest guidance is that hasn't been 3 thereredly hasn't been aprocessin place of how to do
4 added to the guidance packet, and that's sort of how I'm 4 this, and the reason | think that's important is that we
5 hearing what you're saying. It'slike, we don't need to 5 kept -- | think it was at least two or three meetings
6 update because it's going to be on the bulletin board. 6 that | mention each time, "make sure you get your
7 VICE-CHAIRMAN GILL: Well, that'strue, but 7 commentsin,” sowhen| say "process,” | think we need to
8 thereason I'm saying | want to go from six months -- or 8 putin-- or DEQ needsto put in place that we're going
9 was recommending going from six monthsto ayear, is| 9 todlow one month for the comments, questions, concerns
10 don't see us ever meeting the six months, and so -- but 10 tocomein. Then based on that, then you can say, okay,
11 atthesametime, I'd like-- | mean, | don't have any 11 now I can have thisdonein this period of time because
12 problem just because and maybe because | understand the 12 I'mnot going to be getting any more. Y ou can't keep --
13 bulletin alittle more, but | don't have any problem 13 sothat'swhy | say putin process. | think you need to
14 going to one year, but I'd also like to make sure it gets 14 put aprocessin place to where you know I've got
15 doneinayear because we want to make surethat it is 15 everything, now | can work onit, then | can give Gail an
16 doneto meet your requirements, that there is something 16 answer of how long it's going to take.
17 in placethat has everything up to the date of that 17 MS. FOSTER: Mr. Chairman, Shannon, the
18 revision. 18 audit that the chamber of commerce wantsto do, isit
19 MS. CLEMENT: What's the typically length 19 juston SAF orisit ontheentire UST program?
20 of timeit takes to revise the guidance document or is 20 MS. DAVIS. Mr. Chairman, Theresa, it would
21 there such athing? 21 beon the entire program, but we won't be able to use the
22 MR. DROSENDAHL: Anywherebetweenaday and | 22 Massachusetts model because it spans over three different
23 ayear. Itkind of depends on the issue and how many 23 agencies, the Department of Revenue. So | think,
24 changes per section. | mean, if | get a section revised, 24 Theresa, it's more the concept of an audit program.
25 | canjugt givethat to the Policy Commission to look at. 25 MS. FOSTER: Then I'm real concerned that
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1 we'retaking the development of SAF rules off the table 1 ismaking the SAF an audit program versus whet it is now,
2 because of being audited, where we're going to spend 2 whichislooking at each and every piece of paper in
3 months, if not years, on writing a guidance document 3 great detail. Sol think that'sclear. And then the
4 that'snot enforceable by law. Why doesn't the sameidea 4 only thing that isn't clear to meisin terms of the
5 consist for both of them, that if we're waiting for the 5 guidance document, | mean, isthere an overwhelming need?
6 audit, let'swait for the audit for both of them. Why 6 Do we have to vote changing the six months to ayear?
7 arewejust waiting for SAF rules, which we dearly need, 7 VICE-CHAIRMAN GILL: | don'tthink so. |
8 and we continue to produce a guidance document that's not 8 mean, it'snot anything -- it'sjust that | can see that
9 enforceable. 9 it'snot workable to do in six months, but | think the
10 MS. CLEMENT: | think there might be some 10 Kkey thing | wanted to get across was the process needs to
11 confusion, and maybe you can explain it better, Shannon, 11 beputin place soit doesn't just keep waiting to even
12 but what they're talking about for the audit program 12 sartonit.
13 isn't auditing the SAF program. It's-- instead of going 13 MS. DAVIS: Mr. Chairman, the agency would
14 through each and every submittal, it'staking -- | think 14 bring back arevised schedule for how we're going to
15 thisishow it works -- it'staking a percentage and 15 address amendments or edits to the corrective action at
16 focusing on different lements. So it's changing the way 16 the next meeting.
17 they do the whole program. It's not an audit of the 17 MR. BEAL: | guessl'dliketolet it go,
18 program. 18 butl cant. | probably can. Butif I'm hearing it's so
19 MS. FOSTER: That'swhat | took out of 19 easy to change the guidance documents from a day to a
20 that, and they've doneit before. 20 year, then why can't they be summarized every six months?
21 MS. DAVIS:; | just want to answer the 21 What isthe problem, whether it's taking things that are
22 question, but I'm not sure | understand it. 22 onthe bulletin board, finding areas that aren't working
23 VICE-CHAIRMAN GILL: Let mereiterate 23 asprojected and making a correction at that point or
24 again, and again, maybeit is-- were not exactly 24 nine months or amost as necessary when you've got
25 thinking about the same thing, but my understanding of 25 something that needs to be done. 1'm just concerned that
Page 35 Page 37
1 theaudit program really would affect the technical 1 when we give guidance to people asto how to proceed with
2 componentsof itinasmall way. | mean -- and if 2 work, it'simportant that that be current, and they
3 something comes out -- if an audit program were to be put 3 shouldn't have to sift through every cubbyholein the
4 inplaceif something comes out, that's completely 4 department to figure out how to get the job doneright.
5 different, and the guidance document isjust that. It's 5 There should be something to say thisisthe most current
6 aguidance document that you can easily take that out 6 set of guidance. There may be additional things on the
7 immediately. It doesn't taketherule processto go 7 bulletin board that we're now looking at, but certainly
8 through the guidance document. It could be changed 8 theprocess of getting things on the bulletin board and
9 rapidly. But becauseit doestake usalong timeto get 9 corrective action guidance changes are not the same.
10 rulesin place, we can't be -- if there's something in 10 VICE-CHAIRMAN GILL: | understand your
11 the guidance document that's based on the current rule 11 concern, and actualy | think itisavaid one. | guess
12 that needs clarification, that has to be clarified now 12 what I'd ask DEQ to do because | think the reasonit's
13 because were going to be using this guidance document or 13 goneon and on and on is because there really was not a
14 ruleuntil something else comesin place. Sol really 14 processin placeto say, stop. | don't want any more
15 think we do need to get the corrections done. | don't 15 thingstocomeinso | can get tarted on this. When DEQ
16 think it behooves usto keep discussing it because 16 looks at they're developing a process and a schedule, if
17 theresredly nothing in placeyet. It'sjust a 17 you could report back to the Commission next month asto
18 concept. So until we know what happens, we're kind of 18 whether or not you believe, once this processisin
19 talking in circles because nobody knows exactly what 19 place, it could actudly be done every six months.
20 we'retalking about or where the concerns or questions 20 Becauselike Joe said, | think once there may have been
21 could be. 21 morethisfirst time because this was abrand new
22 MS. CLEMENT: Wéll, | think we have 22 guidance document, and | know | had six pages of
23 discussed, though, that the agency would prefer that we 23 quegtions and comments myself. This one might have been
24 don't address SAF rules until they've looked at the 24 alot more than you will seein thefuture. But | think
25 entire program, and one of the areas they're looking at 25 if very few comein, and like you said, you're not
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1 turning out the entire document every time. You'l just 1 goingto comeinwith agreat backlog. We'reworking
2 turn out apage or three pages or a section or whatever 2 both with Jeanene Hanley, risk assessor, and then the
3 thechanges are and that could be done relatively 3 current risk assessmentsto clear out the entire backlog.
4 quickly. Sowhy don't you -- when you look &t the 4 Sothisperson isnot going to come in overwhelmed and
5 process schedule, whatever, let us know at the next 5 swamped.
6 meeting whether you think it may be possibleto doiitin 6 VICE-CHAIRMAN GILL: Any more discussion?
7 sixmonths. 7 Okay. Go on to thetechnical subcommittee
8 Any more discussion? 8 update, and | think each of you should have a summary in
9 Okay. Let'smove on to 3(f), the status of the 9 your packet. Basicaly, there were three main issues on
10 capacity development FTE for RBCA. 10 themesting last time. I'm going to take them in the
11 MS. DAVIS: Mr. Chairman, | think -- I'm 11 order that they are on the agenda.
12 hoping thisis good news. This one haswheels. It'son 12 We discussed the technical subcommittee and
13 itsway. | think it's being advertised now. Soit's out 13 then ultimately the Policy Commission has to come up with
14 there, and | just wanted to report that. | know that was 14 recommendations to pass on to the legidature concerning
15 anitem that was of particular interest regarding the 15 the groundwater study. So we started by looking at
16 RBCA rule. 16 the-- reviewing the groundwater study finding of facts.
17 VICE-CHAIRMAN GILL: Itisadvertised now? 17 Wewanted to make sure that we -- rather than initially
18 MS. DAVIS: Itisbeing advertised, and 18 the recommendations, which were unofficial
19 then we haveto go through interviews. It'sonitsway. 19 recommendationsthat Dr. Johnson had handed out, we
20 VICE-CHAIRMAN GILL: And| remember youhad | 20 wanted to make sure that we were responding to and
21 adiscussion, | believe, at the last meeting. Have you 21 ultimately would make recommendations based on exactly
22 decided on -- what's the right word -- | guessthe 22 what wasin the report, and that was the groundwater
23 experiencelevel of that person? Because you had 23 study finding of facts.
24 discussed last time that it didn't necessarily need to be 24 There was just -- and next meeting we will
25 arocket scientist or atechnician type because | 25 actualy asolook at the unofficial recommendations as
Page 39 Page 41
1 remember that was discussed, | think, at the last 1 wel. Butinthefinding of facts, there was just two of
2  mesting. 2 them at this point that we had come up with
3 MS. DAVIS; Mr. Chairman, | don't have the 3 recommendations, and that would be, A, it wasidentified
4 MQswithme. If that's something the Commissionis 4 that there was an inaccuracy in groundwater elevations,
5 interestedin, | can get it a the next meeting. 5 whether it'sthe survey or taking the elevation readings
6 MS. MARTINCIC: Can you briefly just sort 6 aswdl. It wasidentified that based on the differences
7 of go over again what that position will be doing within 7 ingrading directions on many of the reportsthat ASU
8 theRBCA. 8 identified, some of them were identified that it was
9 MS. DAVIS: They're going to be reviewing 9 indeed aflip-flopping water table due to a pumping well
10 spreadsheets. We've been approved to purchase the 10 or dueto the Colorado River or something like that, but
11 software for the owners and operators and consultants to 11 itwasidentified that there was indeed questions and
12 use, and so the owners and operators and consultants will 12 concerns about al the different water -- groundwater
13 actualy be plugging the numbersin used to calculate 13 grading they were seeing on the sites.
14 whether or not the site needsto be closed. This 14 So we asked -- one of the recommendationsis
15 position would be the one making sure that the right 15 that welll come up with alanguage to describe the need
16 parameterswere used like adatareview and data entry. 16 for consistency in techniques and equipment when
17 MS. MARTINCIC: Reviewing what they submit? | 17 measuring water levels and the survey measuring points,
18 MS. DAVIS; And having alot of, | would 18 and there'sfive bullets there that will -- once the
19 cdl it a spreadsheet jockey, to be able to look at the 19 languageisfinadized, it will include something like
20 spreadsheetsthat comein. 20 checking the GPS survey datawith the level, having the
21 MS. FOSTER: Mr. Chairman, Shannon, does 21 same person collect the data each time at a site, survey
22 DEQ anticipate that they canfill that position at the 22 dl wellswhenever new wells are added, using the same
23 sdary rangethat it's posted at? 23 ingtrument when collecting measurements because that was
24 MS. DAVIS: Yeah, | hopeso. Andaso, | 24 found to be abig, big difference between the instruments
25 think, Mr. Chairman, an important -- this person is not 25 used for measuring water level. That was the highest
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1 percentage of error. It had to do with the different 1 probably not going to get the same instrument, but |

2 instrument itself, and consistently using same measuring 2 think it isimportant to just raise everyone's knowledge

3 point, which isamark on the -- supposed to be on the 3 levd to know that you really do have to look at this.

4 wadl casing. But anyway, so that was one of the areaswe 4 Andthemain point of thiswasis that they had concerns

5 werelooking at is recommending language to address the 5 that, well, if the water table gradients are not

6 inaccuracy. 6 completely accurate, isyour --

7 MS. CLEMENT: Mr. Chairman, how did they 7 MS. CLEMENT: | understand. Thank you very

8 distinguish between actually changing water level 8 much.

9 directionsand flow directions versus errorsin 9 MS. MARTINCIC: Mr. Chairman, | was going
10 collection of data? 10 toask, if thetechnical subcommittee devel oped language,
11 VICE-CHAIRMAN GILL: Actudly, inthe data 11 isthat language then going to go to a guidance document?
12 they collected, they can't because -- there's nothing in 12 What are you talking about putting this language to, so
13 thedatathat tells you -- well, you could look and see 13 to speak?

14 this person did the sampling thistime. So what they did 14 VICE-CHAIRMAN GILL: Wédll, initidly it
15 isthey went out and on, | don't remember how many sites, 15 will cometo the Policy Commission for avote to accept
16 they did astudy where -- and | remember they had three 16 thelanguage or to changeit for the recommendations
17 different people measure the water levels at however many 17 goingtothelegidature. Then well look at it, and I'd
18 different siteswith the same instrument, and then 18 say probably at the same time we'd assume the Policy
19 switched instruments and found -- because they were 19 Commission would aso vote whether or not to put it in
20 wondering why are we seeing all of this change in grading 20 theguidance document if it is a change from what is
21 direction on al these sites. 21 dready in the guidance document.
22 MS. CLEMENT: Well, so many sitesdo have a 22 MS. MARTINCIC: Sol guessit'snot enough
23 changein grading direction depending on the time of 23 tochangeit in the guidance document, but it would be an
24 year. That'svery common. And so what I'm -- | mean, | 24 actua recommendation to the legidature hoping that
25 agree. I'mnot having adifficulty in what you're 25 they're going to take action in some way on it?

Pege 43 Page 45

1 suggesting that maybe come out as arecommendation, but 1 VICE-CHAIRMAN GILL: Weéll, that wasjust

2 I'mhaving adifficulty with saying that the database may 2 what we were -- my understanding was what we were

3 beinaccurate when there's no real way for them to say 3 required to do wasto send areport to the legidature

4  that. 4 oncethe study was done, and that's really kind of a

5 VICE-CHAIRMAN GILL: Well, | don't think 5 different issue.

6 they said it wasinaccurate. They just said that they 6 MS. MARTINCIC: Sojust specifically on

7 noted the different gradients. So based on that, they 7 a-- fromthe groundwater study to the legidature?

8 decided to do atest and found that this could possibly 8 VICE-CHAIRMAN GILL: Yes. Ifa

9 bean explanation why or evenif it isn't an 9 recommendation shows something that the Policy Commission
10 explanation -- | don't think they ever said that the data 10 believes needsto be achange in the process that we're
11 that they were seeing wasinaccurate. They just said 11 doing now in the field, then we can recommend that as
12 based on that data, they went out and did a study, and 12 well, which would go into the bulletin and the guidance
13 the study showed that on the sites that they did, there 13 document.

14 wasinaccuracies due to these particular techniques or 14 Any more questions on that?

15 whatever, and s0 -- and I've -- and we've known thisin 15 That wasthe oneissue. The other issue that

16 the committee now for years. | mean, when you send out 16 we came up wasisthe language be devel oped describing
17 two people, you could very well get some different data. 17 whenit isnecessary to perform aguifer testing to

18 Andthethingisthat it's so important in thisinstance 18 determining hydraulic conductivity. One of the findings
19 because you're looking at a hundredths of an inch, and on 19 of the study wasthat, | think, 32 sitesin the state had

20 very flat gradients, that can make your water table do 20 had an aquifer test, adug test and/or a pump test done,
21 this. 21 and | think they did ten of them. So there was only 22
22 So it isreally important to make sure that 22 that were done outside of the study, and it was discussed
23 you're measuring it accurately, and you may not -- very 23 inthemeeting that if we -- if the owner/operators and
24 well may not be ableto do dl this. | know alot of 24 the consultants have to make determinations for site

25 companiesrent their instruments each time. You're 25 classification on how long it's going to take a
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1 particular release to reach areceptor, we can't do that 1 in,itdid not say it'sflip-flopping for any particular
2 if wedon't know how fast the aquifer ismoving. But at 2 reason.
3 thesametime, the question was raised, well, do we want 3 MR. BEAL: | guessi'm not redly talking
4 todoitonevery singlesite? And therevery well could 4 about gradient determination and technique as much as|
5 be site-specific conditions where you can look at that 5 am about the fact that the program seemsto have run, and
6 dteand for whatever the site-specific conditions are, 6 I'mlooking at the study as people are looking at data
7 you could decide whether or not that is necessary to do 7 and being unable to come up with acommon conclusion as
8 one. Sothat'swhat that recommendation wasto look at 8 towhat was going on becauseit's been, for whatever
9 language that would meet that requirement, isit needed 9 reason, so inconsistent; and it makes me ask the question
10 everytime 10 inmy own mind that if we don't know what the water has
11 Questions? So welll be looking at that 11 been doing, then how do we know we've been doing the
12 language, as| said, in the next meeting. Well also be 12 right job? I've got to ask that question, and were
13 going into the unofficial recommendations aswell and 13 talking about a 20-degree deviation from the flow in
14 reviditing any of findings of fact as necessary. 14 order to have avalid downstream well. If we can't get
15 MR. BEAL: Did the technical subcommittee 15 itin there because of whatever and you put it 40 degrees
16 place any significance on the fact that they're finding 16 off, it's meaningless.
17 theseerrorsin groundwater direction, what | asa 17 So | guess|'m just concerned that somebody has
18 layperson would assume means that sites may have been 18 looked at our data after years and come up with afinding
19 improperly characterized and closed based on erroneous 19 that it doesn't seemto beall that reliable, and then
20 data? 20 we'relooking at writing techniques to make it reliable
21 VICE-CHAIRMAN GILL: Wéll, wedidn't realy 21 and perhaps we could, but what about the work that we've
22 getinto that, but remember, the study is not saying that 22 beendoing? Isit accomplishing the goals, and then |
23 thegroundwater gradients were wrong. They just pointed 23 haveto be careful becauseit's not like consultants
24 out that they noticed sometimes drastically changing 24 haven't doneagood job. | think we've done areal good
25 water levels on any number of sites, most of the sites, 25 job giving what it isthat we've known about, but we've
Page 47 Page 49
1 andthat raised aconcern that isthistruly what's 1 never even had the ability to look at the data en masse
2 happening, and if it is, where do you put your 2 likeweévejust done, and thisis abrand-new question
3 down-gradient well. And that wasthe other finding, is 3 thatif flows change, then maybe our techniques aren't as
4 they based on that finding, they were concerned that the 4 good aswe had hoped that they were going to be and we
5 down-gradient wells were not necessarily al in the right 5 need to examine how we are solving the problem of
6 direction. And they also pointed out that there are 6 leakage.
7 other reasons why that could occur. Many times where 7 VICE-CHAIRMAN GILL: Wédll, I think --
8 youdliketo put awell, you can't. You can't get 8 MR. BEAL: I'm asking isthe technical
9 accesson that property. There's overhead lines, any 9 committee seeing that aswell. Arewelooking at that or
10 number of reasonswhy you can't put it exactly where 10 arewejust looking at the detail of measurement? |
11 you'dliketo based on your gradient. But | think the 11 think it'sonething to say -- to go out and test. We've
12 overdl gist of it isthat if your gradient directions 12 donealeve with GPS. Weve done garden hose, and we
13 areasaccurate as you know them to be, at least you're 13 come up with different results with different people
14 dartingitintheright place. At least you know when 14 using the same thing, but the methodology may have some
15 vyou'relooking at where to put the down-gradient well, it 15 room for improvement, but the fact isthat it's not very
16 could beascloseto that gradient as possibleif you're 16 solid to beginwith. But that'sthe basis, and it's not
17 confident that your gradient direction is accurate. 17 good enough to meto say, if that's all we can do, then
18 But | don't think they really said that these 18 maybewe need to realize that we're not able to get the
19 were all wrong because there's no way they could tell 19 jobdone, and I'll stop there, but it has raised some
20 that because there was no -- you know, al they candois 20 questions.
21 goonwhat'sinthefile. They just noted abig 21 MS. CLEMENT: Mr. Chairman, Mr. Bedl, it's
22 differencein gradient directions on one site back and 22 not uncommon for water levelsto fluctuate over time. In
23 forth, and they stipulated that that can be -- it can be 23 thisVadley, I've got sites that they can actually amost
24 any number of reasonswhy it's happening. Unfortunately, 24 reverse depending on where the production systems are and
25 inmogt of the reports as the groundwater studies came 25 how robust those production systems are. So you can't
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1 say, and | think Hal's point, you have to be very careful 1 that'stwo thingsthat got sent in and it got approved.
2 tosay that they can't tell by looking at these data sets 2 MS. DAVIS; Mr. Chairman, Gail, | think |
3 whether it represents inaccurate measurements or accurate 3 understand what you're saying, just because the
4 measurements of changing fluctuating situation. So asa 4 groundwater flow direction changes wouldn't necessarily
5 scientigt, you not only look at the water levels, you 5 change the characterization or the remediation of the
6 look at the contaminant patterns, determine flow 6 dte, that that's avariable that you take into account
7 direction. There'sawhole range of thingsthat they 7 whenyou're designing asystem. My question would be
8 haveinther arsenal to understand and characterize the 8 kind of jumping over SCRs and remediation. When we have
9 dte It'sjust not water levels. So I'd be cautious on 9 thosekinds of variables like groundwater flow, water
10 assuming or being overly concerned that because there's 10 tablefluctuation, what are the kinds of things that we
11 fluctuating water levels or flow directionsin water 11 need to takeinto account to close asite and say it's
12 levels, that somehow they have inaccurately characterized 12 clean? How do we do that in this business?
13 asdte. That may be exactly what's happening at that 13 MS. CLEMENT: | think depending on the
14 dte, and it'svery common to see that in Arizona 14 complexity of the site, you're going to have to look at
15 MR. BEAL: See, | don't have a problem with 15 that invery different levels and also where the
16 that statement at al, and I'm very comfortable with it. 16 receptorsare. It seemsto me that there'samajor
17 What | haveis problem with is that when they looked at 17 philosophical issue that the department hasin front of
18 thedataand saw the change, now that was an alarm to 18 you, whether you're going to push this program to closure
19 them so they went out and did a test on methodologies 19 using risk-based characterizations or you're going to try
20 with people, quite independently of anything else, and 20 toremediate and close them that way. | mean, so
21 that showed to be aproblem. Different people, same 21 depending on which direction you go, if you're going to
22 technology got different results at the same site. So 22 characterize and risk away, then you have to have amuch
23 I'msaying that that isanissue, but aso the fact that 23 more intensive data effort because you have to be
24  it'sbeen known that this happens, and we've 24  predictivein that.
25 characterized sites based on this data that we sort of 25 If you're going to collect data so you can
Page 51 Page 53
1 admit might not be exactly correct. 1 remediateasite, it'sthe actua datathat you collect
2 MS. CLEMENT: | guess my position would be 2 that will tell you what you've got at theend. Sol see
3 asatechnical person, | wouldn't admit that it's not 3 asI'mditting through alot of these mesetings that there
4 exactly correct if you do it properly. These techniques 4 seemsto be a philosophical sort of split aimost in terms
5 that we would recommend or that are on thislist are not 5 of which direction the agency may be moving forward, and
6 new. You can seethem in other guidance documents. If 6 inthisnext year asyou revamp the program, | think you
7 you are acompetent professiond, these are the kind of 7 needto consider that pretty carefully because you can
8 thingsthat you can do on your sites. Thisisnot -- 8 gpend an awful lot of money on characterization and get
9 thisisnot very esoteric or difficult. Thisisvery, 9 nowhere close to removing the risk, the long-term risk on
10 very straightforward elementary stuff, and we don't know 10 these sites, but you might be able to close them with a
11 if people aren't doing thesethings. We know that ASU 11 deed restriction and all the other stuff that will have
12 looked at water levels and saw that their flow directions 12 to be donewith a DEUR, or you can spend that money
13 had changed over time. Well, there are flow directions 13 putting an SBE in the ground, sucking it out and taking
14 that change over timeal over the state. 14 some samples and going home and everybody is happy. So,
15 MR. BEAL: Butitisn't just the water 15 you know, obvioudly alittle biased towards cleanup, but
16 level measurement. For example, they talked about one 16 | do think that that's part of why this ASU study isa
17 well that was damaged in the source zone and that 17 littledifficult is because for me personally it doesn't
18 wasn't -- that was damaged. So they went to an adjacent 18 take the philosophy of the agency into any kind of
19 well to do asamplethat was -- that came back clean and 19 account or -- | have alot of concerns basically.
20 they closed the site. Y ou know, that's the kind of 20 MS. DAVIS: Thank you.
21 thingsthat this review showed in our datathat makes me 21 VICE-CHAIRMAN GILL: | think to address
22 kind of wonder about the quality of work. So whenwe 22 Roger's point, | think the key thing that | take out of
23 look at the groundwater study, | think it'simportant to 23 this, and | agree with you completely, and we've seen it
24 ook at what it tells us, but it's also important to look 24 onal of our sites, we do have fluctuating water tables
25 atwhatit doesn't tell usand why it might be there, but 25 at every one of our sitesand aslong as-- and | think
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1 itisimportant to point out these -- and to get some 1 theissuesthat we need to vote on. But basicaly -- and
2 languagein place to make sure everyone is getting their 2 | would like to get through those rapidly. We have C
3 best datato establish their gradient, but the thing is 3 through F and we should be able to do that rather fast.
4 that they do indeed see that they have a fluctuating 4 Theonly other two -- one of the other issues that was
5 gradient direction and they're confident that they have 5 discussed at the subcommittee meeting was Paul Gallen
6 collected al -- messured everything correctly and they 6 gaveabrief presentation on ASU's recommendation for a
7 bdievethat thisisindeed fluctuating, then especially 7 remediation study, and he's going to be giving us some
8 with MTBE coming on board for investigation, then one 8 more details on costs to the extent possible on what the
9 down-gradient well may not be adequate. Benzeneand MTBE 9 research would entail, the costs for the study per site
10 act completely differently, and it will be extremely 10 and the number of sites proposed at the next subcommittee
11 important that your down-gradient well is exactly down 11 meseting. Wewanted alittle more information before we
12 gradient for MTBE and if you indeed have fluctuation, you 12 decide whether or not to bring it forward to the Policy
13 needtwo. So that'sthe kind of things that you get out 13 Commission.
14 of thisreport, but keep in mind that they're not saying 14 The other thing that we've been working on for
15 that the data that was collected waswrong. They're 15 along time was the groundwater level measurement and
16 saying thisiswhat we see, and one of the possibilities 16 groundwater sampling matrices and the DEQ had provided a
17 could be errorsin collecting, errorsin machine, 17 water level measurements and groundwater sampling table
18 whatever. 18 and aUST groundwater monitoring guidance implementation
19 MS. FOSTER: Mr. Chairman, one other thing 19 plan at thelast Policy Commission. We reviewed that
20 they didn'tincludein thereport, at least | didn't see 20 again. Therewasjust some minor changes madejustina
21 it, we'reamogt into our fifth year of adrought. We've 21 couple of words that the stakeholders had addressed, and
22 got groundwater Sites that are down 20 feet in five 22 sobasicaly I'm bringing them forward now to the
23 years. All the sudden, groundwater is going from one 23 Commission for discussion and avote, and | guessjust
24 direction to another based on SRP canals. SRP pumpage 24 basically the table -- water level measurements and
25 and everything dse. So | don't think we can ever come 25 groundwater sampling table establishes the frequency for
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1 toadetermination whether we're operating correctly or 1 measurement -- water level measurement and groundwater
2 not. There'sgoing to aways berisk involved to create 2 sampling prior to the site characterization report being
3 doubt. 3 approved, and then once approved, there will be aletter
4 VICE-CHAIRMAN GILL: Also, ancther bit of 4 that stipulates the frequency that these activities
5 language that we need to put in thereis that the report 5 through the CAP and once the CAP is approved, then the
6 needsto stipulate to the best of their knowledge why it 6 CAPwill bethe frequency for the same activities from
7 isfluctuating, if they know, whether it's a pumping 7 that point forward based on the time period of the CAP.
8 levd, it'sacanal, and that's what the reports have not 8 Any discussion on the table itself?
9 been saying. But remember, the study didn't go in and 9 MS. CLEMENT: Mr. Chairman, thisisa
10 review and report. They just reported what they saw as 10 consensus document?
11 far asthe gradient direction, but that is another thing 11 VICE-CHAIRMAN GILL: Yes,itis. Yeah.
12 isthat if you do have afluctuating water table and you 12 Therewasjust acouplelittle word changes that was all
13 canreport why it is occurring, you need to say that. 13 that wasadded. If there's no discussion, if someone
14 MS. CLEMENT: That would go with the 14 could -- we need to vote on these, and once these are --
15 characterization, what's happening on your site? That is 15 if they are approved, they would go into the -- actually,
16 dementary and should be included. 16 theimplementation plan. Why don't | just do that as
17 VICE-CHAIRMAN GILL: Thosewerethetwo 17 well, and wejust do it as one thing.
18 recommendations thusfar for the legidature or to look 18 MS. HUDDLESTON: Mr. Chairman, | would move
19 atlanguage. So let'stake abreak right now, and then 19 that we recommend that it be approved.
20 I'll gointo the other two issues that we discussed in 20 VICE-CHAIRMAN GILL: Okay. Let mekind of
21 the subcommittee. 21 describe theimplementation plan because it isalittle
22 (Whereupon, an eighteen-minute recess 22 it different.
23 ensued at 10:33am.) 23 MS. FOSTER: Mr. Chairman, is DEQ
24 VICE-CHAIRMAN GILL: Theresbasically two 24 comfortable with the bottom of the water level
25 moreissues on the subcommittee update before we go into 25 measurements and groundwater sampling form talking about
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1 anexamplerationale because we had some discussion at 1 VICE-CHAIRMAN GILL: Placethe documentson
2 thetechnica subcommittee? 2 thebulletin has been moved and seconded. All in favor
3 VICE-CHAIRMAN GILL: Which oneisthis now? 3 say aye. All opposed? The ayes haveit.
4 MS. FOSTER: The bottom portion, there was 4 So the water level measurements and groundwater
5 somediscussion do we really need that section. 5 sampling table and the UST groundwater monitoring
6 MS. DAVIS: Thesetwo down here? | think 6 guidance implementation plan will be placed on the
7 <aff isgood to go with that. The agency is good to go. 7 bulletin.
8 Thank you for asking. 8 Judy, how long does that typically take?
9 VICE-CHAIRMAN GILL: Rather than do them 9 MS. NAVARRETE: I'll get the electronic
10 separately because they're connected, the implementation 10 copies. I'd say at least aweek.
11 planis-- basicaly what it coversisthe sites that 11 VICE-CHAIRMAN GILL: Okay. I'll send out
12 have aready had a site characterization report submitted 12 anemail to al the consultants and the list of
13 and/or approved, and there's no -- there's not been a 13 stakeholders| have, aswell, saying that thiswill be
14 freguency established for the monitoring and sampling 14 coming forward.
15 activities. So basicaly this-- thetableisfor sites 15 The other -- that was the fina issue on the
16 from this point forward. The implementation planisfor 16 technicad subcommittee summary. Going on to item -- that
17 dtesthat the site characterization report has aready 17 wasactualy 4(c) and (d) aswell. 4(e) isthe--and |
18 been approved and there's no frequency, and the 18 don't know if that letter was put in the packet, but it
19 corrective action plan was previoudy submitted but not 19 wasaprevious letter that had been signed by Bob Rocha
20 yet approved by DEQ. So we had to cover the universe of 20 and Shannon Davisand al of the issuesthat were put in
21 dtesthat were dready in the process where thetable is 21 astopic request items were from that letter, and DEQ
22 for sitesfrom this point forward. And again, this 22 just suggested putting the entire letter in on the
23 implementation plan was a consensus document as well. 23 bulletin rather than breaking out asindividua items.
24 MS. CLEMENT: Just one quick question, 24 And so the letter --
25 Mr. Chairman, under the scenario versus appropriate 25 MS. DAVIS: Al, isthere acopy of that
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1 action, it looksto me like the only appropriate action 1 letter in the packets here?
2 that usesthisguidance directly isthefirst scenario 2 MR. JOHNSON: No.
3 wherethe SCRsprevioudly -- 3 MS. DAVIS: Do you have acopy of that
4 VICE-CHAIRMAN GILL: Yes. 4 letter?
5 MS. CLEMENT: So everything else you have 5 MR. JOHNSON: | do not have a copy of that
6 togo back to the agency and get an approved monitoring 6 letter.
7 frequency? 7 VICE-CHAIRMAN GILL: | have one here.
8 VICE-CHAIRMAN GILL: Yes. Thefirs 8 MS. DAVIS:; If we could circle back to
9 scenarioishasicdly if you have areport that has 9 that. I'dlike everyoneto seeit, and it's already
10 dready been submitted but has not been approved yet. 10 implemented policy.
11 MS. CLEMENT: But | just want to be clear 11 VICE-CHAIRMAN GILL: The other -- somewhere
12 that I'mreading thisright. So the last two scenarios, 12 inherel have language that was provided to the
13 you ill would have to go to the agency; you wouldn't 13 Commission. When you sat down, there was language that
14 implement this? 14  the department has come up with for the --
15 VICE-CHAIRMAN GILL: Yeah. You havetwo 15 MS. DAVIS: Which item are you on? Did we
16 options. You could either send in aletter saying we 16 goto (f)?
17 propose this sampling and monitoring frequency or wait 17 VICE-CHAIRMAN GILL: Yes. Preapprovethe
18 for the DEQ to cometo you and say -- once they find your 18 contract language on the bulletin, and this was provided
19 dite, if there's no frequency, they can send aletter to 19 tothe Commission. Al came around and handed out a copy
20 vyou. 20 to everybody.
21 Any further questions? 21 MS. MARTINCIC: What'sthetitle at the
22 MS. HUDDLESTON: Mr. Chairman, | would 22 top?
23 amend my motion to move that we recommend that both 23 VICE-CHAIRMAN GILL: ADEQ State Assurance
24  documents be put on the bulletin. 24 Fund determining applicable schedule of corrective action
25 MS. CLEMENT: Second. 25 codts.
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1 MS. MARTINCIC: Isit under aparticular 1 MS. MARTINCIC: So maybeto clarify, if
2 tab? 2 it'snot directly coming from the Department, then it
3 VICE-CHAIRMAN GILL: It washanded out 3 would go through this process, but if it's a statement
4 separately. Does everyone want to take a minute to read 4 directly from DEQ that you guys -- you can obvioudly be
5 that or do you want to wait until the next meeting to 5 ableto post whatever you want on your own website.
6 approveit because we haven't seen the language until 6 MS. DAVIS: Exactly.
7 now? 7 VICE-CHAIRMAN GILL: Butwherethat created
8 MS. CLEMENT: | think we need afew minutes 8 the problem was when things show up on the bulletin
9 todigestthis. I'd frankly prefer to read it and vote 9 without any discussion, that's what we wanted to do. We
10 onit next time, if that is not a hardship to anybody. 10 wanted to know if there was a new process, policy,
11 MS. FOSTER: Mr. Chairman, does this mean 11 whatever that came out, and from the Department as well,
12 that anything placed on the bulletin has to go through 12 we-- if it's something that the public had never heard
13 this Commission and get voted on? 13 before, we would want to discuss it because that was the
14 VICE-CHAIRMAN GILL: We ultimately want to 14 issuewith -- the whole point of the bulletin is discuss
15 approve whatever is put on the bulletin, 15 whatever process, policy or guidance that was coming
16 MS. FOSTER: It seemsawfully time 16 forward and come to a consensus on thisistruly the way
17 consuming so that if somebody wanted to do a quick 17 that we want to operate from this point forward.
18 update, you couldn't until the next month when we mest. 18 MR. TSIOLIS; Mr. Chairman, | don't see
19 MS. MARTINCIC: Wdl, if it's urgent, we 19 that we couldn't have that discussion after the
20 could just call aconference call. 20 Department put that information on the bulletin board.
21 MR. BEAL.: If you're using the guidance and 21 VICE-CHAIRMAN GILL: Except that it could
22 thebulletin board, | think that you need to have some 22 change.
23 kind of an approval to put it on there. Otherwise, you 23 MR. TSIOLIS: Exactly. | could see aneed
24  just get stuff put on the bulletin board that becomes 24 for the Department to use its own website the way it sees
25 guidance without any approval at al. 25 fit for the benefit of the public, and then if we feel
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1 MS. HUDDLESTON: Just apoint of order, 1 likethere's something in there that needs further
2 pursuant to the statute, this Commission recommends to 2 discussion, we could aways change it after the fact.
3 thedirector the documents are brought to the Commission 3 MS. MARTINCIC: | thought the main point of
4 for approval. They're brought to the Commission for 4 thebulletin, too, isfor technical subcommittee to
5 recommendation. 5 generate things that maybe aren't being discussed or the
6 MS. DAVIS: Mr. Chairman, | think that'sa 6 genera public doesn't know about, and so those things, |
7 good point and here's how | think we can kind of separate 7 think, would go through the process. But like this
8 this. | think the letter that Mr. Rochaand | signed 8 letter isfrom 2002, does it need more discussion ayear
9 months ago should have just been on the website, just get 9 laer?
10 itoninaday or ayear or whatever it takesto get on. 10 VICE-CHAIRMAN GILL: The purpose of the
11 | justthink it just needsto be on and it doesn't need 11 bulletin wasto alow for discussion and basically have a
12 to comethrough herefor approval. | think that an 12 format to where all the owner/operators and regular
13 important distinction to make, if we want to put 13 public could look and find out the policy, guidance or
14 technical guidance on there and we want to vet that 14 any changesthat are affecting all owner/operators, and
15 through the technical subcommittee and up there here and 15 some of them can go right to the bulletin, but | think
16 put that on the bulletin as recommendations from the 16 the Policy Commission needsto know what is going on
17 Policy Commission, but again as Tamara says, they are 17 there because there could be alot of discussion. |
18 recommendations, and | think it would servethe programa | 18 mean, for instance, when the insurance item showed up on
19 ot better to have some things just be able to go through 19 there, there was rumors that things were being done, and
20 likepolicy. Therewas aletter negotiated with 20 thenthereitisand nobody discussed anything and it
21 Mr. Pearce sometime ago about legidation, that letter 21 caused dl kinds of heartburn. So that was the concept
22 waswritten over ayear ago and it just doesn't make 22 isthat if the regulated public or the DEQ have some
23 common sensethat it hasto be approved by the 23 issuethat they're going to be using this format or this
24 Commission, hasto go through the Commission to get on 24 process or this policy from this point forward, we need
25 thewebsite. It should just be on there. 25 to comeforward so we can discussit and see whereit's
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1 going to cause problems, and if not, then it goes right 1 VICE-CHAIRMAN GILL: My understanding is
2 onthebulletin. But the concept was just to have some 2 it'sasimple explanation of what isin the --
3 placeto wherethe regular public could look to see what 3 MS. DAVIS: Mr. Chairman, John or Judy, can
4 thelatest guidance policy was, and | don't 4 you addressthat? Isthisnew? Isthisaclarification?
5 have-- again, | don't necessarily have a problem with it 5 Whatisthis?
6 going onthere. It could cause some heartburn having to 6 MR. ALSPACH: For therecord, my nameis
7 discussit after thefact. That was what happened last 7 John Alspach with the State Assurance Fund section. This
8 time. That wasthe only concern. 8 isthe sameway the Department has been doing business
9 MS. DAVIS: Firgt, | don't think -- | think 9 probably since, | don't know, whenever the 491054(c) was
10 we'realong way off from having a heartburnin this 10 changed to require things to do done in accordance with
11 program, so that's not my benchmark anymore, but acouple | 11 the contract date. So that's been, | would say, four or
12 of thingsis-- acouple things are, there will be things 12 fiveyearsanyway. It shouldn't be new to anybody, |
13 that the agency choosesto put on that bulletin, period. 13 don't think, that's working regularly with SAF
14 That'sjust the agency's prerogative to do that, and | 14 applications.
15 don't mean that in an arrogant way, but thisletter from 15 MR. TSIOLIS: For what it'sworth -- this
16 Boband | should be on there. 1t shouldn't come through 16 isGeorge. For what it'sworth, that's exactly how it
17 here. So maybe adistinction that we can make isto add 17 wasincluded in the SAF rulein '99.
18 to our notebook of reporting that we're preparing every 18 MS. CLEMENT: Thisis?
19 month for the Policy Commission isto prepare alist of 19 MR. TSIOLIS: Yesh.
20 everything that has been on the bulletin in the last 20 MS. FOSTER: Mr. Chairman, there doesn't
21 month. Some of those things will be coming before the 21 seem to be any controversy, other than people might want
22 Commission, Hal, out of your technical subcommittee, and 22 moretimeto review it. Why don't we just alow DEQ to
23 someof thethings| think the agency will just place on 23 dlow itto post it on the bulletin and have them include
24 it, and then if the Commission wants further discussion 24 itin next month's packet of information, and if anyone
25 onthosethings that have been placed oniit. | don't 25 hasany problems, at that point, we can bring it upin
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1 meantosetit up asaheartburn situation, but | don't 1 discussion.
2 think we want to stall some simple business of getting on 2 MR. TSIOLIS: | just want to clarify that
3 there. Sowhat we can bring next month isalist of 3 we'renot alowing DEQ to do anything; were recommending
4 everything that's come on the bulletin in that last 4 that they put it on the bulletin board or not put it on
5 month, and again, there will be things coming from the 5 thebulletin board.
6 technica and I'm assuming financial, maybe, subcommittee 6 VICE-CHAIRMAN GILL: Okay. | don't have
7 over timethat will want to be vetted with a 7 any problem with that. | mean, we can -- seeing how we
8 recommendation from the Policy Commission. 8 can--if there'shigissuesthat arise, it could go down
9 VICE-CHAIRMAN GILL: And it could be 9 tothetechnical subcommittee for discussion to come back
10 anything that affects all owner/operators. 10 again on any document or any -- so if everyone believes
11 MS. MARTINCIC: And then that way there 11 that this-- has no problem with it without taking the
12 would be an ongoing item on the agenda, so that way if 12 timetoreview it, | guesswe can voteon it, and | guess
13 there was one on there that someone wants to discuss, 13 thesamething intheletter. Theletter basicaly is
14 it'sdready ontheagenda. They don't haveto wait 14  aready on the -- thereé's no real reason to vote on the
15 until next month to talk about it. 15 letter because it can go on there becauseit's afact.
16 VICE-CHAIRMAN GILL: Sol guessweneedto 16 |It'saletter.
17 discuss what we want to do with the -- we have received 17 MS. DAVIS: If wedon't get it on there, it
18 theletter, but with the language that we were just 18 will change, Hal. It will beold.
19 provided today, do people want to take timeto review it 19 VICE-CHAIRMAN GILL: And aong those same
20 if you don't fed that you can do it justice before next 20 lines, | guessthislanguage, if thisiswhat'sin the
21 mesting. 21 datute, there's nothing realy to vote on anyway.
22 MS. MARTINCIC: Isthisnew information? 22 MR. TSIOLIS: It pretty muchis.
23 Isthisaclarification of processthat's aready beenin 23 VICE-CHAIRMAN GILL: And so understanding
24 place on Item 4(f)? That would be my question. Isthis 24 that anything that we put on or recommend on the bulletin
25 document new information? Isit -- 25 can be questioned and brought up for further discussion
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1 inthetechnica subcommittee and here, then we'll just 1 wegot from Mr. Pearce -- who's back there. You can all
2 go ahead and go on and include those on the bulletin. 2 seehim -- on June 6 asking for aclarification on how
3 Okay. Any more discussion on the technical 3 we're going to handle SAF claims when the claimant has
4 subcommittee update? 4 submitted a claim to their insurance company but hasn't
5 I've got three dips here. | don't know which 5 gotten adefinitive denia or acceptance of coverage
6 sectionthey'refor, though. Leon, wasyour questionsin 6 determination from the insurance company. And John's
7 thissection? 7 letter pointed out that that can put the claimant in an
8 MR. VANNAIS: One of the speaker dipswas. 8 awkward position for some period of time where they're
9 LeonVannais. 9 not getting anything from their insurance company, and if
10 | just wanted to point out the process, asfar 10 we say that we won't pay the claim until they have a
11 asl amaware, using the cost schedule at the time the 11 definite denial of the claim, that's when we would pay it
12 work plan was submitted was implemented by the 12 if theclaimisdenied, then they'rekind of left in
13 Department, that owner/operators performing corrective 13 limbo for awhile, and he was asking basically for the
14 actions under preapprova work plan did not exceed the 14 Department to come up with some form of guidance on this,
15 encumbered amount. That'schanged. You don't encumber | 15 and weredlly felt that this wasn't necessary, that the
16 anymore, and although there's been some inference to the 16 statute answered this particular question. And the
17 satutory how to -- redly, the statute just says, based 17 portion of this statute that | quotein this letter is
18 onthe contract between the owner/operator and service 18 from 49-1054(e) which is the insurance provision, and it
19 provider. There's nothing in the current statute or rule 19 saysthat an "owner or operator shal not receive payment
20 that says anything about a contract or an owner/operator 20 until they've submitted a claim against applicable
21 and the Department as far as what costs schedule should 21 coverage, and" -- and thisis the key language, "has
22 beused. 22 certified to the Department the amount of any benefits or
23 As| said, the need that previoudly existed for 23 reimbursement that the owner or operator has received or
24 the Department to use this process to ensure that the 24 will receive from any insurance coverage that might apply
25 encumbered funds were not exceeding that need, I'm not 25 tothe costs of the corrective action.”
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1 awareit existsanymore. So | would ask the Policy 1 So that essentialy is saying that asa
2 Commission totakealook at that. Before recommending 2 condition to payment, we have to get a certification from
3 anything to the director, maybe you should have some 3 theowner or operator on the benefits that they have
4 discussion. That'sdl | haveto say on that issue. 4 received or will receive from the insurance company.
5 Thank you. 5 Now, onthe one hand, | think it's pretty clear from that
6 VICE-CHAIRMAN GILL: Okay. I'll talk with 6 that wedon't haveto wait for a definitive determination
7 you and aso with the SAF and see if we need to discuss 7 from the insurance company before we can pay aclaim
8 it further so we understand it because | don't understand 8 becauseit talks about benefits that will be received.
9 it 9 Andsoif an owner or operator isin aposition to tell
10 Okay. Any other discussion? 10 usthat they know aclaim will not be paid, they have a
11 Okay. Let'smove onto Number Five on the 11 good-faith basisfor making that statement and aswe
12 agendawhich isdiscussion of insurance issues, A, ADEQ 12 indicate later onin theletter, they can provide some
13 response to John Pearce letter to ADEQ regarding 13 backup for that, some documentation, then that'sa claim
14 documentation of payment denials by insurance companies. | 14 that we can pay.
15 Who is responding? 15 On the other hand, if the owner or operator is
16 MS. DAVIS: Mr. Chairman, | believe we have 16 inan uncertain position, if they don't know whether the
17 Steve Burr, who's specia counsel to the agency, who's 17 clamwill be paid or not, then in our view, they're not
18 helped with this. So he can addressthat. 18 going to be able to make the certification. They're not
19 VICE-CHAIRMAN GILL: Canyoukind of give 19 going to be ableto certify the amount of the benefit
20 usanideaof whatitis. 20 that they have received or will receive, and we're just
21 MR. BURR: | thought I would just go right 21 going to haveto wait until they can make that
22 into the answer before | got the question. Keep things 22 certification, whether it's until the insurance company
23 interesting that way. 23 takesfinal action or they get sufficient information to
24 Let mejust hand out the letter that I'm going 24 makethe certification, but were going to have to wait
25 tobetaking about. Thisisaresponseto aletter that 25 for it before we can make the payment. We believe the
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1 satuteisclear onthat point. 1 their insurance and then when we took alook at this
2 So that isthe approach that the Department 2 issue, we realized that that form didn't really address
3 intendsto take, and I'm sure that's al clear as mud to 3 thisdtuation. Sowe've amended it, and -- well, it's
4 you. Arethere any questions from the Commission? 4 not attached to this version of the letter,
5 MS. CLEMENT: Mr. Chairman, and sir, Number 5 unfortunately, but you can get it through the Commission,
6 Two in the second-to-last paragraph here, "provide 6 I'msure. Weverevised the form to ask specific
7 documentation and reason justification to support the 7 questionsthat relate to thisissue and to help the
8 certification,” what doesthat documentation consist of ? 8 owner/operator to provide us with the information we need
9 MR. BURR: Weéll, | think it's going to 9 because weredly didn't ask in the previous form
10 depend on what you are relying on to tell usthat you 10 information that was designed to get at the question of
11 know aclaim will be denied or you believe a claim will 11 what -- when you haven't received a determination from
12 bedenied. It could be correspondence from the insurance 12 your insurance company but you have other information
13 company, you know, indicating that they're probably going 13 that showswhat you think will happen, submitting that to
14 todeny it but they haven't made their final 14 us. Now, we are specificaly asking for that kind of
15 determination. It could be something you've aready 15 information.
16 submitted, which would be the policy. Y ou may say, this 16 MS. MARTINCIC: Sol guessin the case
17 policy hasthis particular exclusion, and we've dways 17 whereit'still sort of gray and if you're waiting to
18 had claims denied based on that exclusion in the past. 18 find out from an insurance company, | guess basicaly I'm
19 Wehave no reason to believe that that will changein the 19 hearing from the Department that you don't fed that the
20 future. But it's going to depend on the particular 20 datute saysthat you can reimburse. If they get payment
21 circumstances. 21 from an insurance company, then they would have to pay
22 But if you're -- it'sjust if you'rein the 22 back the Department for the difference.
23 dituation where you don't have an exclusion that clearly 23 MR. BURR: Right. We think the repayment
24 applies and the insurance company isjust kind of taking 24 portion is basicaly there for when you make the
25 their timeto process your claim, you don't know how 25 certification but you make a mistake. It turns out you
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1 they'regoing to act, and that's the situation where 1 actudly do get payment, then you're going to have to
2 we'renot going to be able to pay the claim or deny it. 2 reimburse the Department for what you received.
3 Weregoing to haveto wait until we have better 3 MS. MARTINCIC: Sothere'snoway that you
4 information. 4 would consider doing that for asmall owner/operator
5 So | think it relieves some of the stress that 5 who'snot ableto get aletter from their insurance
6 Johnwastalking about in hisletter. It doesn't relieve 6 company to deal with that limbo stage?
7 dl of it. 1t doesn't get you out of limbo when you're 7 MR. BURR: Yeah. The determination of the
8 inatruly uncertain situation, and you can't tell us 8 Department isthat if you're-- again, if you'reredly
9 whether or not the insurance company will pay. 9 inthat uncertain position, you're going to have to wait,
10 MS. MARTINCIC: Mr. Chairman and Mr. Burr, 10 but you should take alook at the particular
11 isthere-- isthe Department providing some type of -- | 11 circumstances and what's driving the insurance company to
12 guess| would request that for the owner/operators | 12 deday.
13  represent, if there's some way to smplify the process so 13 MS. MARTINCIC: You just don't have control
14 that it'slike oneform that they use, and they can check 14 over that. | mean, an owner/operator can't be on the
15 that I'm attaching correspondence with my insurance 15 holdline.
16 agency or -- 16 MR. BURR: | would say just because you
17 MR. BURR: Actudly -- 17 haven't gotten adetermination from your insurance
18 MS. MARTINCIC: -- isthere something like 18 company, don't automatically assume from that that you
19 that that has gone out to all owner/operators so that 19 can't get payment from the Department. Y ou need to take
20 it'sunderstandable? Because| guessit still sounds 20 alook atwhy. Again, if it'san exclusion, and you may
21 likethere'salittle bit of agray areathere still, but 21 beableto get assistance from your trade association or
22 any chanceto make it more clear would be appreciated. 22 something on exclusions that are resulting in nonpayment.
23 MR. BURR: Sure. And wevetriedtodo 23 MS. MARTINCIC: Can the Department supply
24 that by -- we had an existing form that was going out to 24 mewith that information, then? If | don't know what the
25 the owners or operators asking them for information on 25 exclusionary languageis, | can't -- | mean, personally
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1 don'thave-- 1 takequestions?
2 MR. BURR: | don't think -- we're not the 2 MR. SERENA: | think the only overview I'd
3 insurance experts, either. You'll have to resort 3 liketo provideisthat theinsurance companies are
4 esawhere. 4 watching what's going on in this state, and it's await
5 MS. DAVIS. Andrea, you raised good 5 and seeto seewhat's going to come out. Soit'svery
6 questions about what about the small owners and 6 important to, | believe, mold something that isin the
7 operators, and | think we're trying to weave through this 7 best benefit of the state, of the fund because what's
8 asanagency, and then out of Steve's presentation comes 8 being done now will very much carry through in
9 theissue of what about some compliance assistance for 9 determining how the insurance companies do react in the
10 that, and I think I'd like to talk with you off line 10 next few months.
11 about that. | think thisisa prime piece that we need 11 VICE-CHAIRMAN GILL: | know therewerea
12 tothink about in terms of making recommendations and 12 number of questions before. Do we have questions?
13 reform to the director. 13 MS. HUDDLESTON: Just for clarification, so
14 | was reading through some old stuff back in 14 the Commission fully understands, just for the record,
15 theearly '90s when the State Assurance Fund was created 15 doesyour insurance -- do you represent a particular
16 and it was actualy aloan program established for small 16 insurance company, and if so, do they have an application
17 paybacks. So asthiscomes up thismorning, in just 17 before the Department?
18 having read some of the history on the program, | think 18 MR. SERENA: | do not as a broker represent
19 that's something else that should be considered because | 19 Al carriersthat arein thisbusiness. So | have no
20 don't think so it'sagood thing to get the agency, whose 20 favor. It'sinthe best interests of my clients, not the
21 coremission is protection of public health and 21 insurance companies.
22 environment, you don't want us doing insurance work. 22 MS. MARTINCIC: | guess| would just ask,
23 That'sjust not what we're trained to do, but Judy and | 23 you know, sort of getting back to the previousissuein
24 can sit down and chat, but thisis also abigger picture 24 termsof owner/operators waiting for letters from
25 thing. Sowe need to put that on our list of what'sa 25 insurance companies, from your standpoint, is there
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1 reasonable recommendation for the program. 1 something that can be doneto facilitate that, make it
2 VICE-CHAIRMAN GILL: Any further questions? 2 movemore quickly? Are there exclusionary clauses that
3  Thank you. 3 you can provide to owner/operators that they can look for
4 MR. BURR: Thank you. 4 intheir policy if it's standard language? | guess
5 VICE-CHAIRMAN GILL: 5(b), discussion of 5 that'skind of what | would want to know so that | could
6 insuranceissues. Shannon. 6 let owner/operators know, you know, look in your policy
7 MS. DAVIS: I'm not arepresentative of a 7 for thislanguage. If it's not there, then you're going
8 brokeragefirm. To me, there are two sets of 8 tohaveto obvioudy come up with something else to
9 relationshipsin theinsuranceissue. Oneisthe one 9 provide the Department, but | guess anything that we
10 that Steve Burr just laid out for us, is how are we 10 could get from the insurance companies, | -- you know, |
11 implementing and what's the outcome between the agency 11 haven't been able to get anything in writing.
12 and the regulated community on the insurance issue, and 12 MR. SERENA: Y ou know, dl these policies
13 thesecond oneisonethat Andrea hasraised, among 13 aredl unique to the companies, and so they haveto be
14 others, ishow isthe implementation of the statute, the 14 reviewed inthat context. Another sticking point iswhen
15 insurance statute going to affect people who buy 15 theinsurance wasin place, which will help determine
16 insurance policies, and again, that's not our business, 16 whether or not thisisa covered claim or not. So
17 but we've asked -- Dave Serena has been kind enough to 17 unfortunately, it's very difficult to say hereisthe set
18 come. He'swith the brokerage Marsh and Associates, and 18 criteriaor set policy language that you would find in an
19 he'sgoing -- I'd like you to ask questions, and he can 19 insurance policy form that will say --
20 giveyou an overview of insurance issues, and then he's 20 MS. MARTINCIC: Not liketheresamagic
21 agreed to take what the questions and concerns are and 21 word or magic bullet you can look through for it.
22 then come back at the next Policy Commission meetingand | 22 MR. HUTZ: Wédll, typically like Dave said,
23 attempt to answer those in more detail. So Dave came on 23 most of these policies each -- I'm with an insurance
24 short notice, and | appreciatethat. Soif folks just 24  company, AlG, and you'd have to look to see what type of
25 want to -- Dave, did you want to make any overview or 25 policy wasaclam made. In other words, the claim had
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1 to have occurred during the policy period or wasit an 1 mediation. Soinyour go-forward language, you'd want to
2 occurrence policy. For environmental, we're getting away 2 put that into the policy so that you would have to
3 from those or we have gotten away from those. In other 3 respond or the insurance company would have to respond
4 words, the claim had to just occur when you had the 4 within a certain amount of time to give you a denia of
5 insurance policy in place. So the policy could have 5 claim or an acceptance of the claim. It doesn't help you
6 expired five years ago, but you had the insurance in 6 for stuff that'sin existence now, but for those, | would
7 place when the risk or when the loss occurred, you would 7 say just bediligent, work through your broker or your
8 becovered under that current policy. But | would say 8 risk manager or whoever is handling your insurance, maybe
9 justingenera, when you'relooking for thistype of 9 anattorney at this stage now if it's gotten that far in
10 language, every company hastheir own policies. What | 10 thedispute resolution, but just have them continuously
11 would say is recommend your clients read their policy and 11 contact the insurance company to say it'sfor a
12 look in the exclusion sections. There may be apollution 12 determination. Explain why you need it, that you need it
13 excluson. There may be specificaly excluded tanks. 13 because you're looking to put in a claim againgt the tank
14 Then the second section where you would look isin the 14 fund, and you can't get that until my insurance has
15 endorsements. Typically, we would modify apolicy rather 15 either been denied or accepted the coverage.
16 than create awhole new policy. Wewould havein the 16 MR. TSIOLIS: Gary, in your experience or
17 back of the policy their enforcements, and that'swhere 17 inyour knowledge, are the insurance companiestypically
18 youfind additionsto coverage or specific exclusionsto 18 responsive to those types of requests, hey, | need
19 coverage. 19 something quickly because the SAF is--
20 With the older type general liability policies, 20 MR. HUTZ: Typicaly, my claims, | fed --
21 theresaperiodinthe'70s, early '80s where they 21 I'm probably biased in that -- | think most insurance
22 were -- the insurance companies had taken alot of losses 22 companiesif you pester them enough, and Dave -- and |
23 from environmental risksthat they didn't believe they 23 know David iswith another brokerage firm here -- they
24 wereinsuring at thetime, and alot of them are ill in 24 can respond because they typically take their clients
25 litigation, in settlement up to this date 20 years later, 25 losses and then will follow up with the insurance company
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1 but the newer policies are designed -- new environmental 1 and badger the insurance company if they need to, but if
2 policies are designed to actually give you coverage for 2 somebody redlly is pressed for an issuelike thisand if
3 thisenvironmental risk that the old generd liability 3 you keep caling, they will give you aresponse.
4 policiestook away. 4 MS. CLEMENT: Thisisan interpretation of
5 So depending on if your client had an old 5 thelaw that isbeing implemented. In either of your
6 genera liability, which is an occurrence policy, when 6 opinions, do you think thisis going to cause insurance
7 didtheleak occur, you know, in '75, '76, they may have 7 coststoincrease? Isthere any sense of that at this
8 coverage under those old policies. So you need to look 8 pointintime?
9 atit, andtypicaly like Dave said, he represents the 9 MR. HUTZ: Weéll, traditionaly sincelike
10 clients. Soyou could look to see who the broker was or 10 the9/11, alot of insurance companiestook alot of
11 who your new broker is, and they could be a starting 11 losses, unexpected losses, just rates across the board in
12 point for your client to find out what coverage they have 12 genera have goneup. A lot with the mold now. They're
13 for those old policies. 13 saying alot of the settlementsthat -- again, insurance
14 MS. CLEMENT: I'd ask both gentleman: Is 14 companies are paying alot of lossesthat they did not
15 thereany way to leverage or to encourage the insurance 15 anticipateto pay. Theonly way that they can recoup
16 companiesto respond more promptly to the requests by 16 that isto charge more for future premiums that they're
17 ownersand operatorsto determine if they have coverage 17 goingto charge.
18 or not? 18 The environmental policies since they've been
19 MR. HUTZ: | would say just be diligent and 19 incepted, maybe about 25 years now, have traditionaly
20 follow your claimsto the person that's assigned or have 20 been getting lessin costs and more in coverage. Soll
21 your broker contact the claims manager. In any kind of 21 think thetrend iskind of going the other way. Were
22 go-forward policy, that isalot of concerns with 22 getting just alot of new chemicalsthat we didn't have
23 clients, and they have specific language in there to 23 clean-up standards. So we're trying to get the premiums
24 addressthat claims must be responded to within 90 days 24 up to cover some more risk exposure, but I'd say in
25 or we havetheright to go to an arbitration or 25 general, something like thistank fund is something that
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1 we, asaninsuranceindustry, have our arms around so | 1 alongtime, we can say we've underwritten tank programs
2 don't think thistrend for insurance for tank coverageis 2 for 30years. Thisisour loss category, and that'skind
3 probably going to go up because | think with dl the 3 of wherewewould project our premiumsto see are the
4 advocacy of the new testing, the new implementation of 4 losstrendslooking likeit'sworse, doesit look like
5 tanks, theleak detection, | think therisk for the 5 thelosses are getting better. If they're getting
6 insurance companies has gotten smaller with the advocacy 6 better, we can lower the premiums and that becomes a soft
7 of these new tank programs. So theserates| don't think 7 market. If thelosstrends are getting worse, were
8 haveredly goneupat al. 8 paying alot more losses, then we would probably need to
9 MR. SERENA: | would just add to that. | 9 increase premiums, but | would just say one specific
10 agreewithwhat Gary just said. It'swhat werein right 10 state'stank fund did not dramatically impact on our loss
11 now iswhat's called a hard market where rates overall 11 findings, especially when you have, likel said, the
12 havegoneup. | don't think they've gone up asmuch in 12 deductibles. That deductible -- the insurance company is
13 theenvironmenta arenaasin other lines of insurance, 13 not responsiblefor it; the client is responsible for it.
14 but we've been working under the premise -- the insurance 14 They would probably in turn looking for the tank fund to
15 company has been working under the premisein Arizona 15 pick up that loss, but the insurance company is not
16 that there has been this state assurance fund that would 16 involved inthat deductible layer. Soif they can get it
17 cover that first haf million, million dollars, whatever 17 fromthetank fund, great. If they can't, then they have
18 bucket you fdl into, and with the changesthat are 18 topick it up themselves.
19 perhaps on the horizon now, that's changing or isin the 19 VICE-CHAIRMAN GILL: Isthere any more
20 process of changing so thereis going to be a changein 20 questions from the Commission?
21 review of the carriers of the risks that they're going to 21 MR. BEAL: When wasthe statute --
22 betaking on now. Sol don't think it'sthat far to leap 22 MR. BURR: 1996.
23 that rateswould be going up if the carriers are now 23 MR. BEAL: Thisisal memory, and | don't
24 expected to pay from first dollar versusin the past. 24 have any papersin front of me, but we've always had
25 MR. BURR: | would just like to address 25 financid responsibility, and one of the things that was
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1 that point. | know in my view, any insurance company 1 required was theinsurance be apart of thingsback in
2 would have been looking at the statute this entire time 2 '90. | don't believe that the insurance was available
3 and not necessarily looking at what the Department's 3 until such time as about '93 when the fund wasin a
4 practicewas. The Department's practice was so 4 position to take that first 100,000 or whatever it
5 inconsistent with the statute that | find it hard to 5 happened to be at that time did we start seeing insurance
6 believethat any decent insurance company would have been 6 bewrittenat al for USTs. It wasarea periodin
7 projecting itsrisk based on the interpretation rather 7 therethat the requirement for insuranceis getting
8 than onthe statute. Sol redlly don't see how the 8 pushed back, and | can only assume because people weren't
9 Department's so-called interpretation of the statute, to 9 abletoobtain it, then after they did, of course, it's
10 theextentitisan interpretation, isgoing to resultin 10 been whether the insurance company always said thereé'sa
11 anincrease of the premium cogts. 11 deductiblein front and a person is applying to the fund
12 MR. HUTZ: They typically go hand in hand. 12 for that deductible and the insurance kicksin. Where we
13 Our insurance policies, if you can design them around is 13 arewith the statute now that you have to go to the
14 there going to be atank fund, and it may not 14 insurance before you can even apply for that deductible
15 specificaly addressatank fund. Usually, aclient will 15 amount.
16 say, I'm going to take 100 or $150,000 deductibleif they 16 MR. BURR: That'snot what | said. Your
17 believethey are going to get that money from atank 17 insurance coverageiswhat itis. If you'vegot a
18 fund. If they don't get it from the tank fund, it comes 18 deductible, we recognize that. 1t'sonly -- the only
19 out of pocket. They pay thefirst 150,000. For that, 19 question isto the extent you have coverage under your
20 just like any insurance you buy, you become a 20 policy. Soit'sthe amount above the deductible, and the
21 sdf-insurer in that aspect. You get alower premium. 21 dataiswhat the fund will not cover. Theinsurance
22 So we traditionally don't look at legidlation 22 company should know that. We're not asking people to
23 and specific states when we come up with our premium 23 cover their deductible.
24 pricing. We'retraditionaly looking at actuarial 24 MR. BEAL: Soif | have adeductible, then
25 tables. Likeatank program that's been in existence for 25 | can goto the SAF for that deductible?
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1 MR. BURR: Yes. 1 thosefolksthat arein astate of limbo and would like
2 MR. TSIOLIS: Mr. Chairman, can | follow up 2 to see something crafted or allow them to move forward
3 withthat? Soin other words, if I'm atank owner or 3 with the process and either certify or come up with
4 operator and I'm looking for insurance, | can get a 4 something that they will -- obvioudly if there's payment
5 redly low premium from the insurance company on my 5 made, they'rerequired to pay that back just so that they
6 election of a$300,000 deductible and the fund is going 6 aren'tlosing their spacein line, and that as Shannon
7 tocover that? 7 said, cleanup can move forward because that's the bottom
8 MR. BURR: Wéll, you have to comply with 8 line. Sol just would reiterate that.
9 thefinancia assurance. 9 VICE-CHAIRMAN GILL: | had two speaker
10 MR. TSIOLIS: And that will be addressed in 10 dips. John Pearce.
11 thefinancial assurance compliance part. 11 MR. PEARCE: Thanks. A couple questions
12 VICE-CHAIRMAN GILL: Any other questions? 12 arosein my mind during the discussion from the insurance
13 MR. VAN DYKE: Dave Van Dyke with Miller 13 iswhether apolicy expressesthat it isasuccess only
14 and Associates. The current UST policies essentially 14 over any other available source of recovery including but
15 were modified after the federa guidelines were changed 15 not limited to funds and other insurance and so forth,
16 in December of '98. So the availability of insurance on 16 whichisclaimsthat you seefromtimetotimein
17 abroad scale throughout the United States for UST has 17 palicies; whether that kind of language would be
18 dgnificantly increased as aresult of those 18 acceptable to the Department as policy language, that
19 requirements. So we've got kind of two phases of this 19 dtill lieswith financia responsibility.
20 discussion; oneispast sinsand oneisgoing forward in 20 MR. BURR: As Shannon pointed out, we're
21 termsof availability, and it's significantly more 21 not insurance experts. | think we'd have to take alook
22 available on aper site or multiple location purchase 22 atthat. It'spossible.
23 basisthrough independent agents throughout the United 23 MR. PEARCE: That would not constitute
24 States. AlG providesthe coverage. Zurich providesthe 24 adequate financial responsibility for an owner/operator
25 coverage. Great American providesthe coverage, and most | 25 tohold apolicy.
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1 independent agents have access to those programs. 1 MR. BURR: Whether that would constitute
2 The rating structure is significantly improved 2 accurate financial responsibility, no. How could it?
3 dsoasaresult of that because you have those mandatory 3 Barbara, do you want to just go ahead and
4  requirementsfor upgrades. So asfar asinsurance 4  addressthat?
5 availability right now, it'sexcellent. Thereisstill, 5 MS. PASHKOWSKI: Barbara Pashkowski. If
6 asDave Serenaindicates, some question on the carriers 6 I'munderstanding your question, and Shannon, you can
7 partsasto theissuesin Arizonawith respect to how the 7 correct meif I'mwrong, but | think the director made a
8 fund has been previoudy managed versus going forward and 8 decisononthisquestion if thereis an insurance policy
9 theway the payments are going to be made. One of the 9 that sayswe will only pay excess after you collect from
10 key concernsthat you have to watch in the insurance 10 State Assurance Fund or some other policy, the director
11 policiesissome policieswill say they are excess only 11 hasdetermined, | think, that that is not sufficient,
12 over any other available insurance, where others the 12 that if you have an insurance policy, it hasto, one,
13 provision of the policy form saysthat they are primary 13 meet financial responsibility requirements and we're
14 and that other insurance, including state fund, is 14 thinking that may possibly not meet financia
15 excess. Sothere are certain provisions within the 15 responsibility requirements; and two, that it's -- the
16 policy formsthat have to be addressed but the agents 16 Stateisnot going to fund corrective actions because you
17 typically can do that at the timethe policies are 17 have brought a policy that sayswe're going to only
18 negotiated. 18 subrogate to another policy. Isthat what the director
19 VICE-CHAIRMAN GILL: Any more questions 19 determined, Shannon?
20 from the Commission? 20 MS. DAVIS: Yes.
21 MS. MARTINCIC: | guess| would just -- 21 MR. PEARCE: Sofolksthat have policies
22 I'll talk to Shannon about this, | guess, off line, too, 22 with that languagein it in the past are and it may have
23 but | would just -- you know, primarily thisis affecting 23 claimsthat are in the hopper for decision are going to
24  smdl owner/operators who are self-insured, and until | 24 find that those policies have -- will not provide abasis
25 guesseverything is sorted out, | have ared concern for 25 for coverage from State Assurance Fund.
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1 MS. PASHKOWSKI: That's correct. 1 MR. PEARCE: So we have someone from AIG
2 MR. PEARCE: Furthermore, they're going to 2 teling usthat it'sunlikely that policieswill be
3 find out that those policies do not constitute a 3 priced more expensively if they include this financial
4 financial responsibility requirement. 4 responsibility certifications that the policies will
5 MS. PASHKOWSKI: | don't know the direct 5 sufficefor financial responsibility.
6 answer tothat question. 1'd havetolook at the 6 MR. HUTZ: | didn't say anything about the
7 financid responsibility requirements. 7 pricing. Dave may have said something about the pricing.
8 MR. PEARCE: Let mejust submit that that's 8 | just saidif we are serving asfinancia
9 abigissuefor, | submit, for the Department to look at 9 responsibility, we would issue a certificate and that
10 assoon as possible because that could well be the 10 would be reflective in our price, and serving as
11 direction the policies are writtenin Arizonaon a 11 financial guarantors, there's more liability than just
12 going-forward basis, unless there's some directive that 12 being an insurance carrier. Basically you're bonding a
13 those policieswill not comply with financia 13 company, and you want the financial guarantor. So it
14 responsibility because | strongly believe that any policy 14 would be probably more expensive than an insurance policy
15 thatisdollar honest is going to be a heck of alot more 15 that had adeductible and was going to apply in excess of
16 expensive. 16 other coverages of unavailable coverages.
17 MS. PASHKOWSKI: Y ou have insurance people 17 MR. PEARCE: I'd liketo know, Dave, what
18 shaking their head no. 18 doyou think?
19 MR. HUTZ: From an insurance standpoint, if 19 MR. VAN DYKE: Well, we seethetypica UST
20 we're sarving asfinancia responsibility guarantor, we 20 policy which has a$10,000 deductible, alimited
21 usually know that. Well usualy issue acertificate 21 liability of amillion dollars. It'sissued on an annua
22 that goesdong with it. Under the EPA regulations, 22 basis, and if thereisan issue with primary versus
23 you're assuring that their served with that assurance 23 excess, it'sincumbent upon the agent to determinein
24 wherebasicaly you know your responsibility, you know 24 thisjurisdiction herein Arizonathat you want to, as
25 your coverage and you are primary and that you are 25 Gary indicated earlier, use an endorsement to modify the
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1 serving asthefinancial responsibility vehicle, but 1 excess-only provision of the policy soitisinfact
2 lacking that certificate of insurance, it'sjust 2 primary. But the pricing issues are significantly more
3 insurance and then the terms of the agreement, the 3 related to the technical issues of the tanks and the age,
4 deductible and other coverageis available, that would 4 the piping, et cetera, and much less so with respect to
5 pertain. So | think that's where you need to look, see 5 theexcessversus primary, and he mentioned earlier the
6 what the policy designis. Our policy istypically the 6 issueof the statute.
7 State will not serve asfinancia responsibility and 7 It was contemplated early on that the state
8 removethat exclusion if we believe we are serving asa 8 fund would be excess rather than primary, athough it
9 certificate of responsibility for financial assurance 9 hadn't been administered that way. So theinsurance
10 vehicle. 10 industry for al intents and purposes has looked at
11 MS. PASHKOWSKI: Isthat common with all 11 Arizonaasaprimary insurance basis, even though they've
12 insurance carriers or only speaking from AlG? 12 been successful in not having to pay on a primary basis.
13 MR. HUTZ: | can't spesk for everyone. | 13 MR. PEARCE: So it soundslike on companies
14 particularly just work with Al1G group; these guys work 14 international in scope, that you have severa
15 with dl the carriers. | would say typically that from 15 considerations that transcend with one state's
16 aninsurance standpoint, | would say al carriersare 16 particularly about primary or secondary with respect to
17 probably looking at that, their financia responsibility 17 their state funds, and obvioudly the condition of the
18 vehicleisinsurance. They would probably want to issue 18 tanksand releaseisgoing to be hugein pricing
19 acetificate and know that because there's alot of 19 podlicies.
20 other legal ramifications than just being an insurance 20 MR. VAN DYKE: Right.
21 policy. 21 MR. PEARCE: Do you think that because of
22 MR. PEARCE: Let mefollow up alittle bit 22 thisturn of events, that there may be a movement among
23 and just make sure I'm getting the right message. 23 theinsurance companiesto look at Arizona as a state
24 You'rewith AlG, correct? 24  that has aspecid issue that may make some businesses
25 MR. HUTZ: Correct. 25 riseon poalicies going forward basis? | don't want to
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1 forcethisissue, but -- 1 butif people start to, | don't know that the Department
2 MR. BURR: | think he's aready answered 2 hasever had policy, but those are thoughts that have
3 that question. 3 crossed my mind.
4 MR. PEARCE: Well, we'renotina 4 MR. TSIOLIS: If | could amplify on that,
5 deposition. 5 would it be possible for the Department's attorneysto
6 MR. HUTZ: Arizonaisnot unique, if the 6 just point out for us maybein afuture meeting if there
7 question was addressed to me. Thereare alot of states 7 aeany statutes or rulesin place that guide the
8 that are having trouble with their tank funds or have 8 sdection of adeductible.
9 inadequate tank funds, and again, that will show 9 MR. ALSPACH: Actuadly, what | was going to
10 reflectiveinyour -- so we don't particularly have rates 10 put forward has been very nicely addressed by our
11 of insurance for tank ownersin Arizona, and | guess with 11 colleaguesin theinsurance business.
12 dl insurance companies, but | think our pricing, we use 12 VICE-CHAIRMAN GILL: Another speaker dip.
13 thesamerating model in every state. So | think we look 13 MR. KELLEY: DanKéelley ismy name, for the
14 moretoward overal loss trends than particular states. 14 record. | had one question, and then since Shannon
15 |If you look at particular states, again, that's where | 15 offered up your time, Dave, maybe two suggestions that
16 think we'relooking at not so much the state but the 16 you could come back with for next meeting or two
17 individua insured site for therisk and loss 17 requests. But thefirst question is maybe better for
18 particulars, not so much the state overall state. 18 Gary and somebody -- | think Andrea had asked about how
19 So | would say that if we see more insurance 19 do| motivate my insurance company to give me an answer
20 fundsfailing or going away, I'd say traditionally our 20 promptly, and you pointed out alot of AlG policies have
21 lossesgo up. Wewould probably increase our premium. | 21 thisresponse-time clausein the policy. But the problem
22 wouldn't think that one state would impact our rating 22 isthat many of the policies we're arguing over, are they
23 that significantly, but like | said, thisisnot a 23 past sinsversusthose that don't havethat. So I'm
24 one-state problem. Thisis happening across the country 24 asking you bluntly, if | --
25 withalot of gates, | believe, because we've been 25 MR. HUTZ: | just saidif itwasme, |
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1 talkingtoalot of states about supplementing their 1 would becaling every day or if | wasin alitigation
2 fund. Infact, FHooridareplaces the fund where people 2 mode, I'd have my attorney calling every day because like
3 canbuy insurance that serves asfirst dollar because 3 anything ese, the squeaky whed getsthe grease. And |
4 they know thereis going to be no recourse for the fund. 4 haveclientsthat | have sold insurance programs to that
5 MR. PEARCE: Let me get off of that topic 5 if they have aclaims problem, they'll cdll the broker or
6 andwrap up. | do think it'simportant for the 6 one of the brokers who placed the coverage for them and
7 Department to let people know if their policiesthat have 7 say, "lsn't that part of what you're going to help me
8 theexcess-only language are going to be deemed to be 8 when you placed thisinsurance?' And | don't know. The
9 financidly -- asource of financial responsibility 9 broker may not be the same broker that the client is
10 whether they need to go against something else to be 10 using now, but the attorney or short of that, | would
11 financia responsibility is because that has dl kinds of 11 makethecalsmysdf. If | have amedica problem and
12 consequences. Furthermore, to follow up on George's 12 somebody denies coverage, | get the denial letter, I'mon
13 question, the same question | have, why not save a buck 13 thephoneuntil | get an answer, and if | don't like the
14 and make your life easier by going and getting a policy 14 answer that person gave me, | want to speak to his boss.
15 of $100,000 deductibleif the Department is going to pay 15 | mean, that'sthe way | would handle something, and |
16 thedeductible without hasses. Maybe there needsto be 16 would say the same method should be used with your
17 alook at what kind of deductible. Y ou know, you pay 90 17 clients.
18 percent of the deductible so you pay the first $90,000 of 18 Just persistently call the insurance people,
19 a$100,000 claim and the policy would be from there. But 19 sendthem letters, certified letters, make sure that they
20 maybe there ought to be some guidance or thought when 20 know they're getting responses, and just say, "I'd like
21 they're buying policies from now on so that theresnot a 21 toget aresolutiononthis" It may not be aresolution
22 risk that they'll be deemed not to have satisfied 22 you like, but just say, "l need aresolution. Am |
23 financid responsihility for the deductible. | mean, 23 covered or am | not covered?' | would just keep calling
24 most policies|'ve got arein the 10-, $25,000 range. | 24 and make sure you speak to the same person, get that
25 don't know anyone buying $100,000 deductiblesright now, | 25 person's namein the claims department who's working on
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1 onyour caseand say, "I'd liketo talk to you and set up 1 State Assurance Fund, but we're certainly not going to
2 ameeting in aweek," and people will do that to me, the 2 resolve insurance companies and what they say the claims
3 underwriter. | don't know where these policies are or 3 aregoingtobe. Sol'mnot redly sure of theroleyou
4 those people may long have since been gone, but you just 4 want the agency to play.
5 needto call up and start again with the carrier that's 5 MR. KELLEY: | want the agency to be well
6 dill in business and just follow up with their claims 6 informed when it's going down this road making public
7 peopleand get arecord of who you're speaking to and 7 policy decisions, because one of those decisions that
8 just keep badgering that person, say "I need to know when 8 we're making right now that's being bantered around is,
9 you'regoing to make a determination. Can | cdl you 9 thisisfund, stamped, sealed, approved by the EPA for
10 back in aweek and find out?" But that's been the 10 haf amillion dollars of coverage. | know many clients
11 successful routethat | have seen taken and have taken 11 that buy apolicy with amillion-dollar deductible. The
12 mysdf. 12 SAFistheir financia responsibility assurance for the
13 MR. KELLEY: Canyoutell meif going to 13 first haf million and that policy isit for the next
14 theInsurance Commission is becoming too squeaky of a 14 haf million, and they believe they'rein compliance with
15 whed to the insurance? 15 federd law.
16 MR. HUTZ: | would say if you had enough 16 Y ou need to come out today and make adecision
17 problemsand enough level of dissatisfaction, that that 17 onthat and put it on the table, what is -- isthat going
18 may bean areato resolvethat. | would say, "Look, | 18 to betheinterpretation of financial responsibility
19 haveoneclaim. | better go to the Insurance 19 interpretation, and that decision will affect if we make
20 Commission," but if you see a series of clamswhere 20 certain decisionsthat's going to make it impossible to
21 you're not seeing any resolution and it's a group of 21 get UST insurancein this state.
22 insurance carriers or one big set of clamsfor one 22 MS. DAVIS: | understand. Thank you.
23 carrier, then | would say, yeah, that would be an avenue, 23 MR. KELLEY: Now, thelast thing that,
24 totalk to the Insurance Commission. 24 Shannon, | think we need to get from Dave and Gary and
25 MR. KELLEY: Okay. Then there'stwo issues 25 whoever will answer up, is. Gary, AlG policies don't
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1 that | think, Shannon, you need to get resolved asthis 1 haveathing called coordination of benefits, do they?
2 getsresolved. Asl'm sitting here and I'm looking at 2 Haveyou ever heard of this?
3 the gtatute on insurance companies that's been there 3 MR. HUTZ: Again, I'm not 100 percent sure.
4 before us, and as an environmental engineering 4 MR. KELLEY: Dave, | don't know if you know
5 consultant, we do alot of work through AlG-funded 5 about the Federated clause, the coordination-of-benefits
6 policiesand our experienceisthat AlG never asksusto 6 clausefor Federated, that clause saysthis, in essence
7 prepareaclam for presentation to any state fund 7 inlayman's language, we'll keep paying your insurance
8 anywhereinthe state. They understand they're primary 8 claimaslong asthe State Assurance Fund keeps
9 and they don't want to go down that road. But then 9 reimbursing us. If we're ever precluded from getting
10 Federated Insurance, on the other hand, has always asked 10 money from the State Assurance Fund, your policy isvoid.
11 for themoney. So we have the full spectrum in front of 11 Now, you asapolicy decision maker need to decide, am |
12 us, and on one end, I'm hearing Gary say this new 12 going to cut my nose off to spite my face, because by
13 interpretation by the DEQ or this new whatever Steve 13 denying payment to thisinsurance company under 1054(e),
14 wantsto cal it, interpretation, application of the law, 14 I'mgoing to cancel the policy, and I'm going to be left
15 whatever, AlGissaying, no, it's not going to have any 15 paying thebill for thissite. The SAF is paying the
16 affect onrates. What I'm hearing Dave saying, you 16 hill either way under these sites and just canceling the
17 better watch out. They'rewatching. This may affect 17 clients, the owner/operators policy because of aliteral
18 rates. | don't hear a definitive answer to that 18 interpretation of 1054(e), which is going to get you
19 question. AlG issaying no; Daveis saying possibly, 19 right back to where you are today, doesn't seem to make
20 maybe, watch out. 20 senseto anybody. The State Assurance Fund isleveraging
21 MS. DAVIS: Sodo you want meto -- 21 itsmoney by having these companies that have a
22 MR. KELLEY: Wéll, you offered up hisfree 22 coordination-of-benefits clause out there, paying for
23 time 23 these clams and standing around waiting for the SAF to
24 MS. DAVIS; Mr. Chairman, | think that that 24 reimbursethem. The SAF isgoing to pay that money
25 dffectsthe owners and operators and how they access the 25 either way. Sothat'sadistinct universe of the past
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1 sinsthat needsto be evaluated, and if our firmis 1 oneother important thing, which | think was the last
2 representative, that's about 33 percent of the policies 2 thing, Number 12, isthere enough people here for the
3 that are out there that arein thisrealm of insurance 3 July 23rd meeting for there to be ameeting?
4 issues, that's about one-third of the policies that have 4 MS. DAVIS: Any of usthat won't be here?
5 this coordination-of-benefits clause. So we need to get 5 VICE-CHAIRMAN GILL: Okay. Thelast couple
6 that issue answered also. 6 years, we've canceled that because people are going to be
7 That wasal | had. Thank you, Mr. Chairman. 7 gone. Okay. So the next meeting will be July 23rd.
8 VICE-CHAIRMAN GILL: Okay. 8 Thanksfor coming. The meeting is adjourned.
9 MR. PEARCE: Can| just add something? I'm 9 (Whereupon, the proceedings were concluded
10 sorry, | want to back up with what Dan just said about 10 at12:05p.m.)
11 thereare statistics that are becoming available about a 11
12 portion of the universes coordination-of-benefits 12
13 policiesthat vary significantly, and | didn't even know 13
14 you had clients that had those kind of policies, but 14
15 therearelotsof them. And onething | want to try and 15
16 find out again, not to beat a dead horse, is whether 16
17 those kinds of palicies with that kind of language are 17
18 going to be deemed by the Department to comply with 18
19 financial responsibility. 19
20 And Shannon, | agree with you. It'snot really 20
21 your businessto get into how much the policies costs and 21
22 soforth. We appreciate the opportunity to have this 22
23 forum available for that debate, but | think it isrealy 23
24 important for the Department to take a hard look at what 24
25 kind of poalicies of financial responsibility so that 25
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1 peoplearecompliant, and we've got the deductible issue. 1 COUNTY OF MARICOPA )
2 How much -- how large the deductible before you crash the ) SS.
3 cdling and end up with noncompliant policy? There'sthe 2 STATEOFARIZONA )
4 coordination-of-benefit policies, and there's policies i | MARISA L. MONTINI, Certified Court Reporter
5 that just flat out say that they're secondary to any s : ' , '
6 other source for reimbursing the state fund, or maybe g g&ﬂgﬁ It\lhlfaTgreerg%?rlm;%gienﬁ rﬁgggg?’rgr‘; qetrgbl%g
7 even W'thOL.'t sying the siate_fund,_ they re |nterpreted 7 inclusive, congtitute afull, true, and accurate ’
8 tha way. | just really appreciate picking up agan 8 transcript of al proceedings had in the foregoing
9 further, if not before then, then the next Policy 9 matter, all doneto the best of my skill and ability.
10 Commission meeting. Thanks. _ 10 WITNESS my hand and sedl the day of
11 VICE-CHAIRMAN GILL: Asl wasgoing to say, 11 , 2003,
12 we'rereached the end of our time, and | want to 12
13 apologizeto Allan because he came here, | think, 13
14 specifically for the next item. 14 MARISA L. MONTINI, RPR
15 So basically the agendaitems for the next Certified Court Reporter
16 meeting are going to be Six, Seven, Eight and Nine, and | 15 Certificate Number 50176
17 guess Shannon, do you want meto giveyou acdl asfar 16
18 aswhat other insurance issues would be on the agenda for g
19 next meeting? 19
20 MS. DAVIS: You canrun al those through 20
21 RonKern. 21
22 MR. TSIOLIS: I'm going to run a couple of 22
23 additiona agendaitems through Ron Kern aswell. 23
24 MS. MARTINCIC: Whenisour next meeting? 24
25 VICE-CHAIRMAN GILL: Actudly, there was 25
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