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NEW ADEQ UST/LUST PROGRAM - INTRODUCTION 

 Introduction/Process and Objectives 
 Background 
 Review of Federal and State requirements for UST 

Financial Responsibility (FR) 
 Summary of recent legislation and program 

elements 
 Discuss concept of having a “standard insurance 

policy” in Arizona 
 

 

 
 



NEW ADEQ UST/LUST PROGRAM – PROCESS AND OBJECTIVES 

 Several stakeholder meetings, each with a 
focused topic – open process 
 Purpose is to gain input on program elements 
 Schedule of meetings/topics to be published 
 Meeting minutes posted on ADEQ’s website 

– http://www.azdeq.gov/environ/waste/ust/lust/stakeholder.html 

 Submit comments to ADEQ anytime  
 Goal = develop a consensus bill to deliver to 

the legislature 
 

http://www.azdeq.gov/environ/waste/ust/lust/stakeholder.html


NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

1986 –  UST Release Prevention Program and Leaking UST (LUST) 
 Program (to oversee release cleanups) were created 
 
1989 –  January 1989 is first compliance deadline for Federal 
 Financial Responsibility (FR) requirements.  In 1989, FR 
 requirements were added to AZ UST Statutes 
 
1990 –  UST Revolving Fund is established.  
 The fund has 3 accounts: 

– Regulatory Account 
– Assurance Account [State Assurance Fund (SAF)] 
– Loan Account 

(approx. 20,000 USTs and approx. 1,500 open releases) 

 

SUMMARY OF UST PROGRAM HISTORY: 

Presenter
Presentation Notes
The SAF was established in 1990 to pay for ADEQ oversight of UST release cleanups and to assist owners and operators with the potentially high cost of cleanup. It functioned as a partial financial assurance mechanism intended to assist owners or operators in meeting  new FR requirements.



NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

1998 –  Deadline for UST upgrade requirements 
 
2004 –  SB 1306 sets forth phase out dates for SAF coverage 
 (approx. 8,000 USTs and 2,300 open releases) 

 
2005 –  Federal Energy Policy Act passes 

 
2006 –  End of SAF eligibility for releases reported after June 30, 2006 
  (approx. 1,500 open releases) 

 
2010 –  End of SAF claim eligibility: no claims accepted after June 30, 
2010  (approx. 7,000 USTs and 860 open releases) 
 total SAF payout: approx. $335M 

 
 

SUMMARY OF UST PROGRAM HISTORY: 



NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

CURRENT CONDITIONS: 
 
Open LUSTs (data from 7/24/2014): 716 at 383 facilities  
 92% of reported releases have been closed 
 fewer releases are being reported from upgraded UST systems 
 
USTs (Open and in Temp. Closure): approx. 6,800 

 
SAF paid out approx. $335M in claims for corrective actions at approx. 2,600 
facilities.  
  
SAF paid out approx. $65M for State Lead cleanups. 
 
State Lead corrective actions are currently funded through the Regulated 
Substance Fund (RSF) 
 

 

Presenter
Presentation Notes
NOTE: Henry’s presentation had And, it will provide $60M to the Regulated Substance Fund (RSF)

*I requested current balance from budget – don’t have it yet…best guess is approx. $45M




NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

 

 
THE STATE ASSURANCE FUND: 
 
The phase-out of the SAF program included increased outreach efforts to 
owners and operators regarding FR requirements.  
 
The phase-out addressed release reporting timeframes and claim submittal 
deadlines for eligible releases : 
 
 Deadline for release reporting for SAF eligible releases  
 – June 30, 2006 
 
 Deadline for claim submittal for eligible releases  

 – June 30, 2010 

Presenter
Presentation Notes
SAF was never established to be a complete FR mechanism (only $500M in coverage and NO third-party coverage – federal requirements include 3rd party and, typically $1M in minimum coverage)

Under SB 1306, SAF was made primary with increased focus on ensuring that O/Os understood their responsibility to have complete FR coverage.
O/Os confirmed releases prior to June 30, 2006 (spike in previous chart) and submitted claims

*ADEQ remains willing to discuss options that may be available for O/Os who aggressively conducted cleanup activities and through no fault of their own were unable to achieve closure prior to the claim submittal deadline.

**O/Os who are technically and/or financially incapable continued to be eligible to apply to the State Lead Program to help with their cleanup.
Many previous SAF volunteers and small O/Os (who could not afford their cleanup costs) transitioned from SAF claims process to State Lead.

NOTE - From the September 2013 Sunset Factor Auditor’s report:
After implementing changes identified through the lean process, the number of State Lead sites increased from 63 in FY12 to 103 in FY13
(FY11 – 51 sites)
 - “sites” equals facilities (which may have multiple releases) not releases


Stakeholders and USTPC supported phase out of the SAF - 
also noted in previous slide: 
from USTPC meeting minutes – March 24, 2004: USTPC financial subcommittee (chaired by Andrea Martincic, APMA) sent out insurance surveys and made 3 recommendations:
1 – make SAF primary mechanism for first $500k
2 – support fixed dates for SAF eligibility phase-out and deadlines for submitting claims to that work
3 – phase out of SAF tax must include language to insure payment of SA liabilities incurred at the time of last application submittal date

In the same meeting minutes, Andrea (APMA)  stated that O/Os were aware of requirements to meet FR and, that SAF, even if made primary for $500k did not meet FR requirements


*interestingly: SB 1306 passed in 2004. SAF payouts from 2004 (which should reflect activities conducted mostly from 2003 through 2004 when phase out was being discussed) to end of payments (work done through June 2010) = $144M (approx. 43% of the total $335M payout)





NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

 

 

In response to the 2013 UST FR Performance Audit, ADEQ is making 
changes to FR processing, data tracking, outreach, and training 
 

Presenter
Presentation Notes
*SAF did not meet FR requirements which is why it was only approved by EPA in 1994 as a partial mechanism
SAF provided up to $500k for corrective action costs (only) NO 3rd party coverage

FR requirements are designed to ensure that, in the event of a leak or spill, the UST owner or operator will have the resources to pay for costs associated with cleaning up releases and compensating third parties.

FR requires $1M per occurrence in corrective action coverage AND  3rd party compensation for sudden AND non-sudden accidental releases 
(and, must exclude legal defense costs from required amount of coverage)

Note – per occurrence coverage is only $500k if monthly throughput is 10,000 gallons of less

ADEQ commits to continuing efforts to make improvements. Outreach for FR requirements has been a primary concern for the agency since 1996 (discussions from UST Policy Commission and stakeholder groups detail this effort). More focused efforts took place after SB1306.




NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

 

 
(From the 2013 UST FR Performance Audit) 

Presenter
Presentation Notes
There are many options available for owners or operators to use to demonstrate assurance
In AZ, several of these options are used; however, the most common is insurance

It is the owner or operator’s responsibility to ensure that their policy meets FR requirements and, that they follow the policy requirements




NEW ADEQ UST/LUST PROGRAM - BACKGROUND 

IN SUMMARY: 
 
The SAF was established in 1990 and it accomplished what it was designed to do. 
 
RSF funding ($60M) will likely cover off-site and groundwater contamination for 
State Lead cleanup at orphan sites, but will run out of funding for program 
operation by December 2017. 
 
The UST Program needs funding for Leak Prevention, LUST Corrective Action and 
the State Lead Program. Otherwise, programs revert to EPA. 
 
ADEQ must take action in response to the findings from the 2013 UST FR 
Performance Audit. 
 
Any new State Assurance should be designed to address current conditions. 

 

Presenter
Presentation Notes
This was Henry’s “Conclusions” slide



NEW ADEQ UST/LUST PROGRAM – FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

FR requirements 
 Federal 
 State  
 Proposed New Standard Policy for AZ USTs 



NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

From: http://www.epa.gov/oust/ustsystm/finresp.htm 
 

 Congress amended Subtitle I of the Solid Waste Disposal Act, it 
directed the U.S. Environmental Protection Agency (EPA) to develop 
financial responsibility regulations for owners and operators of 
underground storage tanks. 

 
 Congress wanted owners and operators of underground storage 

tanks (USTs) to show that they have the financial resources to clean 
up a site if a release occurs, correct environmental damage, and 
compensate third parties for injury to their property or themselves. 

 

Federal FR Requirements (40 CFR 280 Subpart H) 

http://www.epa.gov/oust/ustsystm/finresp.htm


NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 
Review of Federal FR Requirements 

 



NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

Arizona FR Statute 
A.R.S. § 49-1006. Statement of financial responsibility 
 

A. If required by regulations adopted pursuant to 42 United States 
Code section 6991b(d) to establish evidence of financial responsibility, 
an owner and operator shall file with the department a statement of 
financial responsibility containing evidence that the owner and 
operator are financially capable of taking the actions required by this 
chapter. 
 
B. Evidence of financial responsibility required by this section shall be 
established in a manner prescribed by the director by rule. The rules 
adopted pursuant to this section shall be consistent with and no more 
stringent than the federal regulations in effect on the date on which 
the rules are adopted.  

 



NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

 A large number of options are available to owners/operators to 
demonstrate that they comply with FR requirements. In Arizona the 
allowable financial assurance mechanisms are as follows: 

 
 
 
 
 

 
 
 

 Owners/operators may use one mechanism or a combination of 
mechanisms to meet FR obligations. 

 

Allowable Arizona FR Mechanisms  



NEW ADEQ UST/LUST PROGRAM -FINANCIAL RESPONSIBILITY 
REQUIREMENTS  

FR Mechanisms in Use in Arizona 
 

 

 

 

  

 

 
 

(NOTE: percentages are approximate) 

 



NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

ADEQ FR Documentation Requirements 
 

 Documentation showing compliance with FR requirements 
must be submitted to ADEQ on an annual basis. 
– All documentation must include the schedule of covered tanks 

 

 Insurance policy: 
– The endorsement or certificate (whichever is applicable) must 

be worded as specified in 40 CFR §280.97 
 

NOTE: ACORDS, DECLARATIONS AND BINDERS are NOT 
acceptable documentation (proof) of FR compliance 

 
 
 

 
 

 
 

 



NEW ADEQ UST/LUST PROGRAM - FINANCIAL RESPONSIBILITY 
REQUIREMENTS 

ADEQ FR Document Requirements -- continued 
 

 Certificate of Deposit: 
– The certification and agreement must be worded as specified in 

Appendix A of A.A.C. Title 18, Chapter 12. 
 

 Wording for other mechanisms:  
– Pertinent documents must be worded as specified in the 

applicable sections of 40 CFR Part 280, Subpart H. 
 

 Certification of Financial Responsibility: 
– This certification is applicable to all mechanisms and must be 

submitted to ADEQ every year. It must be worded as specified in 
40 CFR §280.111. 

 
 

 
 

 

 



NEW ADEQ UST/LUST PROGRAM – RECENT LEGISLATION 

 Summary of recent legislation: 
House Bill 2708 (51st Legislature,2nd Regular Session 2014) 

• ARS 49-1023: Extends delivery prohibition to USTs that are out 
of compliance with FR requirements (requires 30 day notice and 
opportunity to demonstrate compliance) 

 

• Laws 2004, Chapter 273:  
 Repeals section 8 from and after December 31, 2014 
 

 Extends period for SAF payment claim submittal through 5pm 
December 31, 2015 (for releases reported prior to July 1, 2006) 

 

 Does not require action on claims until new revised UST 
corrective action program is effective 

 

Presenter
Presentation Notes
NOTE – this includes brief discussion on “Gap Claims” 



NEW ADEQ UST/LUST PROGRAM – RECENT LEGISLATION 

House Bill 2708 (continued) –  
 Sec. 12. Legislative Intent: 

Assurance Account funding (A.R.S. 49-1015) will be used to fund: 
• A new and revised UST corrective action program 
• Implement the new corrective action program and existing UST 

leak prevention program 
 
New program is required to: 

• Conduct baseline assessments of all existing USTs to determine 
whether they are leaking and perform any necessary corrective 
actions 

• Remove USTs at the request of the owner or operator 
• Develop a “standard policy” and require owners or operators who 

use private insurance to meet FR requirements to obtain the 
standard policy 

Presenter
Presentation Notes
NOTE: “requirement” of “New program”  regarding standard policy and baseline assessments is changed by SB1314



NEW ADEQ UST/LUST PROGRAM – RECENT LEGISLATION 

Senate Bill 1314 (51st Legislature, 2nd Regular Session 2014) 
Sec. 14. Laws 2014, chapter 14, section 12 is amended to read: 

 
Sec. 12. Legislative intent; underground storage tank assurance account 

 
 AS AN ALTERNATIVE TO THE BASELINE ASSESSMENT OR THE STANDARD 

POLICY, THE NEW PROGRAM MUST ALLOW AN OWNER OR OPERATOR TO 
DEMONSTRATE TO THE DEPARTMENT OF ENVIRONMENTAL QUALITY THAT 
THE FINANCIAL RESPONSIBILITY REQUIREMENTS IN STATE AND FEDERAL 
LAW ARE ALREADY BEING MET.  

Presenter
Presentation Notes
Changes “requirement” under HB2708 by offering “Opt Out” provision to standard policy or baseline assessment



NEW ADEQ UST/LUST PROGRAM – PROGRAM FRAMEWORK 

 Proposed framework for new program: 
 

– Development of Standard Policy (UST Insurance) 
 

– Baseline Assessments 
 

– UST Removals 
 

– Cleanup (Corrective Actions) 
 



NEW ADEQ UST/LUST PROGRAM - PROGRAM FRAMEWORK  

Development of Standard Policy (UST Insurance) 
INTENT: The standard policy OR FR mechanism MUST cover all 
releases identified after the Baseline Assessment. 

 
The Arizona Department of Insurance in conjunction with ADEQ will 
work with private insurance companies to develop a standard 
insurance policy that will be required by law for every UST system 
subject to Baseline Assessment after the date of the Baseline 
Assessment.   
  
OR 
 
An owner/operator will have the option of demonstrating to ADEQ 
that its means of meeting FR (through net worth, bonding, or other 
forms of insurance) meets applicable state and federal law in lieu of 
the standard insurance policy.  

 
 

 



NEW ADEQ UST/LUST PROGRAM - PROGRAM FRAMEWORK  

Baseline Assessments 
 
 The protocol for the Baseline Assessment will be developed in 

conjunction with private insurance companies.  
  
 The proposal requires an ADEQ managed Baseline Assessment to 

be conducted at any facility (with USTs that are not permanently 
closed): 

 
– that does not have current information regarding site conditions 

consistent with the protocol for the Baseline Assessment; and  
 

– that satisfies 40 CFR Part 280 Financial responsibility, in part or whole, 
through insurance;  unless the owner/operator voluntarily opts-out by 
submitting to ADEQ for review and approval written documentation 
that it is in compliance with State and federal Financial Responsibility 
requirements.  

 
 



NEW ADEQ UST/LUST PROGRAM - PROGRAM FRAMEWORK  

Baseline Assessments 
 

 ADEQ authority to prohibit delivery (“red tag”) and force 
closure of any system at a site that does not participate in the 
Baseline Assessment where the Baseline Assessment is 
required.   

 
 



NEW ADEQ UST/LUST PROGRAM - PROGRAM FRAMEWORK 

 UST Removals 
– ADEQ will manage projects using private contracts 

to administer and fund eligible UST tank removals 
upon request of the owner or operator. 

 
– Deductible will be required unless the 

owner/operator demonstrates a financial 
hardship. 
 



NEW ADEQ UST/LUST PROGRAM - PROGRAM FRAMEWORK 

Cleanup (Corrective Actions) 
 
 ADEQ managed: State Lead program will use private contracts with 

experienced, qualified consultants on sites where the 
owner/operator is unwilling or unable to complete the corrective 
action.   

 
 Owner/Operator managed: Competent, willing owner/operator 

may complete their corrective actions with their own contractors at 
their own expense. 

 



NEW ADEQ UST/LUST PROGRAM – PROGRAM FRAMEWORK 

First Meeting Focus Area  
 
Development of Standard Policy (UST Insurance) 

INTENT: The standard policy OR FR mechanism MUST cover all releases 
identified after the Baseline Assessment. 

 
The Arizona Department of Insurance in conjunction with ADEQ will work 
with private insurance companies to develop a standard insurance policy that 
will be required by law for every UST system subject to Baseline Assessment 
after the date of the Baseline Assessment.   
  
OR 
 
An owner/operator will have the option of demonstrating to ADEQ that its 
means of meeting FR (through net worth, bonding, or other forms of 
insurance) meets applicable state and federal law in lieu of the standard 
insurance policy.  
 
 
 



NEW ADEQ UST/LUST PROGRAM – PROGRAM FRAMEWORK 

 
 
 

Development of Standard Policy (UST Insurance) continued 
   
 Owners/Operators will be able to opt out on a per facility basis. 
 
 Owners/Operators who “opt out”: 

– will receive no State funding or ADEQ corrective action assistance 
(other than normal regulatory administration of work performed), and 
remain subject to all applicable regulatory requirements. 

  
 If an Owner/Operator opts-out then sells the facility after the Baseline 

Assessment process is closed, the new Owner/Operator is not eligible for 
state cleanup funds.  This must be disclosed during the sale. 

 
 Regardless, the FR or standard policy must cover all releases identified 

after the Baseline Assessment.   

 



NEW ADEQ UST/LUST PROGRAM – PROGRAM FRAMEWORK 

Discussion Period – Standard Policy 
 
 
What are the anticipated issues/concerns with 
using a Standard Policy for AZ? 
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