SUBSTANTIVE POLICY STATEMENT

This Substantive Policy statement is advisory only. A substantive policy statement does not include internal procedural
documents that only affect the internal procedures of the agency and does not impose additional requirements or penalties on
regulated partied or include confidential information or rules made in accordance with the Arizona Administrative Procedure
Act. If you believe that this substantive policy statement does impose additional requirements or penalties on regulated

parties, you may petition the agency under Arizona Revised Statutes section 41-1033 for a review of the statement.
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PURPOSE

The purpose of this policy is to ensure that the initiation and
escal ation of informal and formal enforcenent actions resolving
wat er pol |l uti on non-conpliance will be performed in a consi stent
manner . This Water Quality Conpliance Enforcenent Escal ation
Policy establishes a uniform system to be used by the Water
Quality Division and ADEQ Regional Offices in pursuing and
escal ati ng environnmental enforcenment while conform ng with the
departnent -1 evel conpliance and enforcenment policy and conpl yi ng
with the Gregory v. Schafer First Amended Consent Decree No. CV
93-01458( Gregory v. Schafer).

ADEQ s agency-w de Conpl i ance and Enforcenent Policy(ADEQ Pol i cy
10) requires ADEQ to select the type of informal and formal
enforcement action to correct facility environnmental non-
conpliance after considering such factors as conparative risk to
human health or the environment, indifference to the | aw,
previ ous conpliance history and other relevant factors. ADEQ
strives to respond to every instance of nonconpliance; however,
such action is not always feasible nor desirable. Furthernore,
every violation need not be net with an identical enforcenent
response, but rather a considered response that is appropriate
to the violation.

AUTHORI TY

Arizona Revised Statutes (A R S.), 849-142, 8849-261 through
263, 849-334, and 849-362.
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Ari zona Adm nistrative Code (A A .C.) R18-5-411, R18-9-130, R18-
9-706, R18-9-819, and R18-11-120.

DEFI NI TI ONS

"Water Quality Permt" is defined in this policy as an Aquifer
Protection Permt, G oundwater Quality Protection Permt, Reuse
Permt, or any other permt, discharge authorization, or
construction approval issued by ADEQ pursuant to the Arizona
Revi sed Statutes, or the Arizona Adm nistrative Code.

"Discharge Limt" is defined in this policy as any restriction,
prohibition, limtation, or criteria established by statute,
rule, Water Quality Permt, Admnistrative Order, or Consent
Judgnent on quantities, rates, concentrations, conbinations,
toxicity, and characteristics of pollutants.

“Formal Enforcenent” is defined as issuing an Admnistrative
Order, e.g. consent or unilateral order, or the filing a civil
action for injunctive relief, civil penalties, or other civil
remedy.

“I'nformal Enforcement” is defined as issuing a Notice of
Opportunity to Correct(NOC), Notice of Violation (NOV), caution
letter(CL) or status letter.

"Discharge Limt Violation (DLV)" is defined as a:

1. Deviation froma discharge limt at a given nonitoring
poi nt ;
2. Failure to report a discharge limt paraneter;

“Technical Review Criteria (TRC) Violation” is defined as a:

1. Deviation froma Category 1 TRC discharge limt (see
Attachment A) by nore than 1.4 tinmes the discharge
l[imt;

2. Deviation froma Category 2 TRC discharge Ilimt (see
Attachnment A) by nore than 1.2 times the discharge

limt;
3. A deviation froma pH discharge limt; or
4. Failure to report a single discharge Iimt paraneter

or inspection requirenent on an ADEQ approved or
supplied Sel f-Monitoring Report Form

“Caution Level Exceedance (CLE)” is defined as one of the
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following (see Attachment B):

1. For a daily sanpling discharge |limt or inspection
requirenment:

A. 4 or nore (but less than 9) TRC violations in a
quarterly review period; or
B. 9 or nmore (but less than 18) discharge limt

violations in a quarterly review peri od.

2. For a five sanple per week discharge limt or
i nspection requirenment:

A 3 or nore (but less than 6) TRC violations in a
quarterly review period; or
B. 6 or nore (but less than 12) discharge limt

violations in a quarterly review peri od.

3. For a two sanple per week discharge |imt or
i nspection requirenment:

A. 2 or nore (but less than 5) TRC violations in a
quarterly review period; or
B. 5 or nmore (but less than 10) discharge limt

violations in a quarterly review peri od.

4. For a five sanple per nonth discharge |imt or
i nspection requirenment:

A. 2 or nore (but less than 4) TRC violations in a
quarterly review period; or
B. 4 or nore (but less than 8) discharge limt

violations in a quarterly review peri od.

5. For a weekly sanmpling discharge limt or inspection
requirenment:

A. 1 or nore (but less than 3) TRC violations in a
quarterly review period; or
B. 3 or nmore (but less than 6) discharge limt

violations in a quarterly review peri od.

6. For a two sanple per nonth discharge limt or
i nspection requirenment:

A 1 TRC violation in a quarterly review period; or
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B. 2 or nore (but less than 4) discharge linmt
violations in a quarterly review peri od.

7. For a monthly sanpling discharge limt or inspection
requirenment:

A. 1 TRC violation in a two consecutive quarter
review period; or
B. 2 or nore (but less than 4) discharge limt
violations in a two consecutive quarter review
peri od.
8. A discharge limt violation of a quarterly, biannual,
or annual sanpling discharge |limt or inspection

requirenment.

“Si gni ficant Nonconpliance” (SNC) includes (see Attachment C):
[ The definition of Significant Nonconpliance (SNC) is based
| argely upon the definition of SNC established in a Septenber
21, 1995, Menorandum issued by the U S EPA's Ofice of
Enforcement and Conpliance Assistance for use in EPA s Clean
Wat er Act prograns. |

1. For a daily sanpling discharge |limt or inspection

requirenment:

A. 9 or nmore TRC violations in a quarterly review
period; or
B. 18 or nore discharge limt violations in a

quarterly review period.

2. For a five sanple per week discharge limt or
i nspection requirenment:

A. 6 or nmore TRC violations in a quarterly review
period; or
B. 12 or nore discharge limt violations in a

quarterly review period.

3. For a two sanple per week discharge |imt or
i nspection requirenment:

A. 5 or nmore TRC violations in a quarterly review
period; or
B. 10 or nore discharge limt violations in a

quarterly review period.
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10.

11.

For a five sanple per nonth discharge limt or
i nspection requirenment:

A. 4 or nore TRC violations in a quarterly review
period; or
B. 8 or nore discharge |imt violations in a

quarterly review period.

For a weekly sanpling discharge limt or inspection
requirement:

A. 3 or nore TRC violations in a quarterly review
period; or
B. 6 or nore discharge |imt violations in a

quarterly review period.

For a two sanple per nmonth discharge |imt or
i nspection requirenment:

A. 2 or nore TRC violations in a quarterly review
period; or
B. 4 or nmore discharge |limt violations in a

quarterly review period.

For a nmonthly sanpling discharge limt or inspection
requirement:

A 2 or nore TRC violations in a two consecutive
gquarter review period; or
B. 4 or nore discharge |limt violations in a two

consecutive quarter review period.

A TRC violation of a quarterly, biannual, or annual
sanpling discharge limt or inspection requirenent.

Two or nore CLE within two, three, or four applicable
consecutive review peri ods.

Subm ttal of an ADEQ approved or supplied Self
Monitoring Report Form (SVMRF) 30 or nore days after
the due date set by a Water Quality Pernmt,
Adm ni strative Order, or Consent Judgnent.

Failure to correct a violation after being given an
opportunity to do so pursuant to a Notice of
Opportunity to Correct.
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12.

13.

14.

15.

16.

17.

18.

19.

Failure to inplenent a contingency plan or conpliance
schedul e as required by a Water Quality Permt.

Failure to construct, operate, or maintain a facility
in accordance with the Best Avail able Denonstrated
Control Technol ogy (BADCT) as required in an Aquifer
Protection Permt.

A di scharge or rel ease of wastewater for reuse w thout
a Reuse Permt.

Perm tting any anount of sewage or industrial waste to
flow into any waters, upon or under any |ands, of the
state in a manner detrinmental to the quality of the
recei ving body of water, or the use of the receiving
| ands, or prejudicial to the public health, safety or
wel fare in violation of A A C. R18-9-803. A

Any discharge that has the potential to cause an
aqui fer water quality standard or surface water
qual ity standard viol ati on.

Failure to enploy an operator required pursuant to
Arizona Adm nistrative Code Title 18, Chapter 5,
Article 1 at the grade and cl assification appropriate
for the facility.

Failure to obt ai n t he required construction
approval (s) required by statute or rule prior to
constructing or operating a sewerage systemrequiring
such approval (s).

Failure to submt an application for an individual
Aquifer Protection Permt as required by Arizona
Revi sed Statutes 49-241.

"Significant Risk to Hunman Health or the Environment" shall be
based on all of the follow ng factors:

1.

2.
3.

Toxicity or potential disease causing characteristics
of the discharge;

Quantity of the discharge;

Durati on of the discharge;

Proximty of the discharge to:

A. An  ecol ogi cal or environnentally sensitive

-6-



environnent as defined by state or federal
st at ut e;

An actual or potential drinking water supply

A popul ated area; or

A navi gable water as defined by the Clean Water
Act .

OOw

Whet her or not the discharge or release has been
cl eaned up or abated prior to the initiation of fornal
enforcement action.

"Significant Indifference for Human Health or the Environnent”

shal

at a m ni mum be based on any one or a conbination of the

foll ow ng factors:

1.

4.

5.

Failure to conduct the normal operation and
mai ntenance (O&M)as required by a Water Quality
Permt;

Failure to take the appropriate corrective neasures,
established in facility O&M or contingency plans, to
remedy existing violations and to prevent future
vi ol ations;

The facility's documented history of environmental
non- conpl i ance;

Severity of the violation (degree of deviation); or

Durati on of the violation.

"Extreme Nonconpliance” (XNC) includes:

1.

A discharge that violates an aquifer water quality
standard or surface water quality standard.

An unperm tted di scharge as defined by statute or rule
or Water Quality Permt which:

A. Causes risk to human health or the environnent;
B. Di splays indifference for human health or the
envi ronnent; or

A potentially negligent, reckless or know ng di sregard
and violation of a water quality permt, standard
statute or rule.
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POLI CY

This policy establishes a priority schenme for responding to with
respect to water pollution environmental nonconpliance. Those
di scharge Ilimt or TRC violations constituting a caution |evel
exceedance (CLE) will result in issuance of a caution letter
(CL), while operation and nmai ntenance(O&M\M viol ati ons that fai
to neet the definition of significant(SNC) or extrene
nonconpliance(XNC) will result in issuance of a notice of
opportunity to correct (“NOC").

The discharge limt or TRC violations that neet the definition
SNC or XNC will result in issuance of a notice of violation

( NOV) .

The definition for SNC and XNC addresses conparative
environnental risk by escalating enforcement actions for
vi ol ati ons that may pose significant harmto human health or the
envi ronnent or the program regul atory schene.

This policy is not a final agency action, but intended solely as
gui dance. It is not intended, nor can it be relied upon, to
create any rights enforceable by any party in litigation with
the State of Arizona. ADEQ may decide to follow the guidance
provided in this policy or to act at variance with this guidance
based upon an anal ysis of case specific facts and circunstances.
However, in all cases, the intent if not the letter of G egory
v. Schafer will guide ADEQ decision making in this area.

RESPONSI BI LI TY

All Water Quality Conpliance Section and ADEQ Regi onal Office
staff are responsible for inplenenting the Notice of Opportunity
to Correct (NOC) and Notice of Violation(NOV) procedures of this

policy. | rpl ementation of CL procedures shall be the
responsibility of the Water Quality Conpliance Section, Data
Unit, in consultation with the Water Quality Enforcenent Unit.

The responsibility for specific inplenentation of this policy as
it may apply to enforcenment actions beyond the i ssuance of a NOV
rests with the manager of the Water Quality Enforcenment Unit
under the general direction of the Water Quality Conpliance
Secti on manager.

PROCEDURES
1. A CL shall be issued to a facility owner or operator for
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all DLV that nmeet the definition of a CLE.

A The CL shall be issued within 30 days of the required
submttal date of the self-nmonitoring report form
( SMRF) .

B. The CL shall indicate that the facility has nmet the
definition of a CLE per this policy and if the
facility experiences another CLE within the next three
consecutive review periods that it shall be considered
in Significant Nonconpliance and a NOV shall be
i ssued.

C. The CL shall notify the facility of conpliance
assi stance prograns offered by ADEQ and i npl enented
t hrough policy.

A Notice of Opportunity to Correct (NOC) may be issued to
a permttee for an O&M violation discovered during the
course of an inspection provided the violation was not
previously documented in a prior NOC sent to the facility
and if it does not neet SNC or XNC criteria.

A. The NOC shall be issued within 45 days after the
i nspecti on.

B. The NOC shall specify a conpliance deadline by which
the violation nust be corrected, which shall not
exceed 6 four calendar nopnths from the date of
i ssuance of the NOC.

C. The NOC shall indicate that the facility nust submt
docunment ati on of conpliance to ADEQ on or before the
conpliance deadline denmonstrating that the violation
has been corrected to avoid further inspection or
enforcement action.

If a facility fails to submt docunentation of conpliance
on or before the deadline specified in an NOC, or if ADEQ
deter m nes t hat docunent ati on subm tted does not
denonstrate conpliance, then wthin 180 days of the
original inspection date, ADEQ shall conduct a foll ow up
i nspection of the facility to determ ne whether the
facility has corrected the violation.

If during a reinspection ADEQ determnes that a facility
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has failed to correct a violation previously cited in a
NOC, ADEQ shall issue a NOV within fifteen cal endar days of
the reinspection date.

A Notice of Violation (NOV) shall be issued for all
violations that neet, SNC, XNC criteria or for failure to
correct NOC identified violations.

A

If the NOV is for violations discovered during the
course of an inspection it shall be issued within 45
days of the inspection date.

If the NOV is for violations discovered through a
review of a SMRF, it shall be issued within 60 days of
the required submttal date of the SMRF

In the case of a nmunicipality, the NOV shall be issued
either to the mayor or the manager of the nunicipality
with a copy sent to the person(s) directly responsible
for the violation or for resolving the violation e.g.,
t he emergency contact naned in a Water Quality Permt,
the City Manager, the Environnmental WManager, or the
Public Works Director.

In the case of a private entity, the NOV shall be
i ssued either to the owner of the facility with a copy
sent to the person(s) directly responsible for the

violation or resolving the violation e.g., the
energency contact named in a Water Quality Permt, or
the facility manager. |If the owner of the facility is

a corporation, partnership, or other conparable |Iegal
entity, the NOV shall be issued to the president,
general partner, or other simlarly responsible
official within the |legal entity.

A copy of the NOV shall be sent to the relevant county
health agency or other delegated agency, any other
appropriate environnental regul atory agency and to the
ADEQ regi onal office.
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F. VWhen appropriate, notification of the issuance of a
NOV will be provided to any affected identified
envi ronnental justice community. The manager of the
Water Quality Conpliance Section or his designee wll
coordinate with the ADEQ Adm nistrative Counsel and
ADEQ Environnental Justice liaison in providing this
notice.

G The conpliance deadline established wthin the
standard NOV issued for a non-submttal violation
shall allow the permttee up to ten working (10) days
from date of receipt of the NOV to submt the
del i nquent SMRFs.

ADEQ shall review all submtted SVMRFs for discharge limt
exceedances and inspection requirements nonconpliance to
det erm ne whet her they neet the definition of CLE, SNC or
XNC criteria. The information contained in the submtted
SMRF’ s shall be entered into the conpliance and enforcenment
dat abase within 30 days of receipt by ADEQ

ADEQ shall issue either an NOV or NOC for each identified
violation discovered during an inspection, unless the
violation is <corrected before the conclusion of the

i nspection. If the violation is corrected before the
conclusion of the inspection ADEQ shall note in the
i nspection report the nature of the violation and the
manner in which it was corrected. ADEQ shall provide a

copy of the inspection report to the facility within 30
days of the inspection date.

ADEQ shall preferentially negotiate a Consent Order or
Consent Judgenent for all SNC violations that can not or
have not been remedied via informal enforcement action.
Failure to enter into a Consent Order or Consent Judgenent
with ADEQ will generally result in the issuance of a
uni l ateral order by ADEQ or the filing of a civil conpl aint
by the Attorney General at the request of ADEQ

If a violation(s) nmeet the definition of XNC, per this
policy, ADEQ shall:

A | ssue a NOV, if an NOV had not already been issued for
the violation neeting SNC criteria; and

B. Seek penalties and a corrective action conpliance
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schedule by the filing of a civil conmplaint by the
Attorney General at the request of ADEQ

10. All Admnistrative Orders shall include corrective action
conpl i ance schedul es. Each Order shall include
| anguage advising the facility that violation of
Adm ni strative Order condition may subject themto
civil penalties pursuant to state statute for each i nstance

of violation.

11. All Consent Judgnent agreenents made by ADEQ w th regul at ed
entities shall include corrective action conpliance
schedule time franes with stipul ated penalties for failing
to nmeet agreed conditions.

12. Any violation of a Consent Judgnent that provides for
stipulated penalties shall result in ADEQ seeking full
paynent of stipul ated penalties.

13. Refusal to pay stipulated penalties within a reasonable
time foll owi ng viol ati on of a Consent Judgnent shall result
in ADEQ seeking appropriate renmedy through a civil
conplaint with the assistance of the Attorney General.

ATTACHMENTS

A TRC Di scharge Limts

B. Caution Levels for Di scharge Limt and I nspection
Requi rement Viol ations

C. SNC for Discharge Limt and |Inspections Requirenents

Vi ol ati ons
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ATTACHVENT A

TRC DI SCHARGE LIM TS

Category 1 - Conventi onal

Pol | ut ants

(40% exceedance of discharge limt)

Oxygen Demand

Bi ochem cal Oxygen Denand
Chem cal Oxygen Denmand
Total Oxygen Demand

Total Organic Carbon

Sol i ds

Tot al Suspended Solids (Residues)
Total Dissolved Solids (Residues)
Turbidity

O her

Nutrients

| norgani ¢ Phosphorus Conpounds
| norgani ¢ Nitrogen Conpounds

O her

Detergents and Ol s

MBAS

NTA

Ol and Grease

Ot her Detergents or Al gicides

M neral s
Cal ci um
Chl ori de
Fl uori de
Magnesi um
Sodi um
Pot assi um
Sul f ur

Sul fate
Total Alkalinity
Total Hardness
O her M nerals

Met al s

Al um num
Cobal t

| ron
Vanadi um

Tenperature

Category 2 - Toxic Pollutants
(20% exceedance of discharge limt)

Metals (all forns)
Ot her nmetals not specifically
|isted under Category 1

| nor gani c
Cyani de
Tot al Residual Chlorine

Organi cs

O her

Fl ow

Radi o nucl i des

Fecal Coliform
Vi ruses

Al'l Organics are Category 2 except those specifically

listed in Category 1

-14 -



ATTACHVENT B

CAUTI ON LEVELS FOR DI SCHARGE LI M T AND
I NSPECTI ON REQUI REMENT VI OLATI ONS

Moni t ori ng TRC Di scharge Limt
Frequency Vi ol ations Vi ol ations

Dai |l y 4-8 9-17

Quarterly

5 per week 3-5 6-11

Quarterly

2 per week 2
5 per nonth 2
1 per week 1-
2 per nonth 1
1 per nonth 1
Quarters

Quarterly 1 or nore
Quarterly

Bi annual |y 1 or nore
Bi annual

Annual |y 1 or nore
Annual
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Revi ew
Peri od

Quarterly
Quarterly
Quarterly
Quarterly
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ATTACHMVENT C

SNC FOR DI SCHARGE LIM T AND
I NSPECTI ON REQUI REMENT VI OLATI ONS

Moni t ori ng TRC Di scharge Limt Revi ew

Frequency Vi ol ati ons Vi ol ati ons Peri od

Dai |l y 9 or nore 18 or nore

Quarterly

5 per week 6 or nore 12 or nore

Quarterly

2 per week 5 or nore 10 or nore

Quarterly

5 per nonth 4 or nore 8 or nore
Quarterly

1 per week 3 or nore 6 or nore
Quarterly

2 per nonth 2 or nore 4 or nore
Quarterly

1 per nonth 2 or nore 4 or nore
2 Quarters

Quarterly 1 or nore

Quarterly

Bi annual |y 1 or nore

Bi annual

Annual |y 1 or nore

Annual
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