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Danielle R. Taber

From: Laura L. Malone

Sent: Tuesday, February 24, 2015 6:23 PM

To: Danielle R. Taber

Subject: FW: Conditional Approval of ERA/MERA

Attachments: RSCELIB-#444749-v1-Synergy_Resp_to_City_of_Phoenix_Comments_dated_1-24-13.PDF

For the file and website 

 

Laura L. Malone, Director 

Waste Programs Division 

Az. Department of Environmental Quality 

1110 W. Washington St. 

Phoenix, AZ 85007 

602-771-4567 

llm@azdeq.gov 

www.azdeq.gov 
 

From: Jerry Worsham [mailto:JWorsham@rhlfirm.com]  

Sent: Friday, February 20, 2015 9:54 AM 

To: Anthony E. Young (anthony.young@azag.gov) 
Cc: Henry Darwin; Laura L. Malone 

Subject: Conditional Approval of ERA/MERA 

 

Tony: 

As you can see, I have previously asked ADEQ to clarify their position on the ERA conditions (Tasks 1-4) associated with 

the RID’s ERA/MERA “conditional approvals”.  I believe the attached correspondence from RID’s representative states 

their prior position on January 24, 2013 that the ADEQ’s prior conditions (Tasks 1-4) are carried forward in the MERA 

which states: 

 

“The Modified ERA Work Plan is not a new ERA but, as discussed previously, simply modifies the design of the water 

treatment facilities in order to achieve a more efficient and cost-effective approach to accomplish the objectives of the 

original ADEQ approved-ERA.  The modifications in the Modified ERA Work Plan were submitted pursuant to AAC R18-16-

405, which authorizes modifications to the original ADEQ-approved ERA to address unknown or changed conditions.” 

 

Recently, RID has asserted: 

 

1.That ADEQ’s conditional approval of the Modified Early Response Action (MERA), by using the words 

“supersedes” was meant to eliminate the conditional requirements attached to the original Early Response 

Action (ERA) conditions 1-4.   

 

Please give me ADEQ’s official position on this matter.  It has become critical to our evaluation and comments on the 

current Feasibility Studies (FS) which have been submitted to ADEQ for consideration.  As you know,  one FS has a net 

present value of approximately $ 8.7 million vs. the RID’s FS has a net present value of approximately $ 51 million. 

 

Jerry 

______________  

Jerry D. Worsham II  
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Member  

Ridenour Hienton, P.L.L.C.  

Chase Tower  

201 North Central Avenue, Suite 3300  

Phoenix, Arizona 85004  

E. jworsham@rhlfirm.com | O (602) 254-9900 | F (602) 254-8670 | W. www.rhlfirm.com  

This electronic mail transmission contains information from the law firm of Ridenour Hienton , P.L.L.C. that may be confidential or privileged. Such information is solely for 

the intended recipient, and use by any other party is not authorized. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this 

message, its contents or any attachments is prohibited. Any wrongful interception of this message is punishable as a Federal Crime. If you have received this message in 

error, please notify the sender immediately by telephone at (602) 254-9900 or by electronic mail at jworsham@rhlfirm.com  
 

 

_______________________ 

From: Jerry Worsham  
Sent: Friday, June 27, 2014 10:35 AM 

To: Anthony E. Young (anthony.young@azag.gov) 
Subject: RID's ERA Approval vs. MERA Approval 

 

Tony: 

See attached.  By letter dated June 24, 2010, ADEQ originally “approved with conditions” (4 specific including Public 

Health Threat, RID Wells Investigation, Groundwater Modeling and Pump and Treat System) the RID’s Early Response 

Action (ERA) proposal dated February 3, 2010.  By letter dated February 1, 2013, ADEQ  again “conditionally approved” 

the RID’s Modified ERA Work Plan dated October 2012.  In the MERA conditional approval, there were two separate 

conditions listed.    ADEQ stated, “This approval supercedes  ADEQ’s approval of the previous ERA Work Plan dated 

February 3, 2010.” The word “supercede” is an alternative  spelling for supersede.  By using the term supercede, did 

ADEQ mean to “..annul, make void or repeal by taking the place of another” the conditional ERA for the conditional 

MERA?   

 

If so, what was ADEQ’s determination on the viability of the 4 specific conditions including Public Health Threat, RID 

Wells Investigation, Groundwater Modeling and Pump and Treat System?  Have the 4 specific conditions been 

abandoned or do they still exist as ADEQ conditions for the MERA and in addition to the two separate conditions listed 

in the MERA.   In the letter dated February 1, 2013, where ADEQ  again “conditionally approved” the RID’s Modified ERA 

Work Plan it is not clear what ADEQ did with the conditions.  Could you give me a regulatory interpretation?  This issue 

has remained as a source of debate. 

 

______________  

Jerry D. Worsham II  

Member  

Ridenour Hienton, P.L.L.C.  

Chase Tower  

201 North Central Avenue, Suite 3300  

Phoenix, Arizona 85004  

E. jworsham@rhlfirm.com | O (602) 254-9900 | F (602) 254-8670 | W. www.rhlfirm.com  

This electronic mail transmission contains information from the law firm of Ridenour Hienton , P.L.L.C. that may be confidential or privileged. Such information is solely for 

the intended recipient, and use by any other party is not authorized. If you are not the intended recipient, be aware that any disclosure, copying, distribution or use of this 

message, its contents or any attachments is prohibited. Any wrongful interception of this message is punishable as a Federal Crime. If you have received this message in 

error, please notify the sender immediately by telephone at (602) 254-9900 or by electronic mail at jworsham@rhlfirm.com 



Mr. J;I~nry. Darwin 
Director. 

January 24, 2'013 

ARIZONA DEPARTMENT OF E_NVIRONMEN1'AL QUALITY 
1110 West Washington Street · 
Ph.oenfx-, -Arizona 85Q07 

R~~ Respon~e to City of PM.enix. Com.ment~ dated n-ecemher 3, 2012-, on RID's 
Mo<lificd. EJtA Work .:Plan 

Dear Director Darwin: 

Tbe RQOS.evelt Irri~ti.on- .Oistric.t (RID) has rnviewed the December 3, 2012 .comments. 
sttbmitted by the City of Phoen~ :on behalf ofa .numb.er of other parties (City of Phoenix. and. 
Other PRPs' Comments). regarding RID':s Modified Ba:tly Resp:cmse Action (Modified ERA). 
RID submittedth~ModifiedERA Work Plan lo.ADJ!Q to aqdr~s unknown ot changed 
c_onditio.ns since the Arizona Department of Environmental 'Quality (ADEQ} !:\)?:(>tQVed lllD':$ 
Early ~sponse· ActiQn Work Plan, dated Febtuazy 3, 2010, (ADEQ-approved ERA). on June 
24, 2010. The ·modifications. contained in the Modified ERA Work Pian are the res Ult of 
technical cliscussions with ADEQ;_ information- developed during·the implementation. of the 
ADE_Q-approved E~ anq data Q.btajn~ iTcmt testing under tlie. RID-9$: Wellhead Pifot 
Tteatinent System Proposal, dat~d Augµst 1'8, Zot 1, whose. impl~p:i~ntation W&S:' agr~d to hy 
ADEQ by lett!!l', dated September 2, 2011. 

Th'.e ADEQ-approved BRA will mitigare. tlre impacts and thteatened -itnpacts 611 RID's 
water:supply pr9ducti-gn wells ftom tl)e ~idespre~d, groupdwater contatUinatio.n of hazardous· 
volatile organfo compounds (VOCs) i.il the West Van Btµ"en Area: (WVBA) Water: Ql,llllity 
Assurance 'Revolving Fund (WQARF} Site and entering the WVBA from the West Central 
Phoenix Area (WCPA) WQARF site and the, Motorola 5~ Street (M52) federal Superfund 
Site. The ADEQ-approv·ed ERA also wilt mitigate the public liealth issues associated-:witli 
that contamination. &- evi<;le11ced by AOEQ'$.approval of RID's ot:iginal ERA Work Platt 
and the legal criteria for said approvai RID's· ADEQ-approve4 ERA is, not only consi.stent 
with the requirements of state 1aw, but RID's ERA fs. extremely reasonable ~nd cost·effective 
when compared to the other ERAs that would be allowed under state faw. The Modified ERA 
Work Plan modifies the-original ADEQ-approved ERA to be even more reasonable and cost~ 
effectiv_~ and. ~ m~ ~xpediti_ously addreS& the contaniin~tfo:o., 

10645 North Tatum. Boulevard, Suite 20-0·437, -Phoen~, Arlzi:m~ 85028-3053" 



• reduces the ongoing operation and m!Uni~ance CQsis-by n.ettrly 50%-, 
• eliminates more ·than 5-miies of lateral pipelines., and 
• increases the total volume -of contaminated weli water that will meef 

applicable drinking watetstan:datds by approximately-50%. 

As a resl!It. RID believe$ that the ]yf~dift_ed ERA could be fully operational years 
earlier than the time 1hat:would be required to construct the additional iilfras:trUcture and 
central liquid~phase• granulated activated carbon (lGAC) plant-approved by ADEQ :ih RIO'S· 
original ERA, The Modified ERA Work P1an still uses the basic equipment set anel applie$ 
iGAG as the remedi~l technology,_ Applicatio-n oflGAC complies: with·the. WQARF 
regulali911 r~ujrjng- ;my w~ter tr~atmen~ f~cility to be designed to "assure prote.ction of public 
health against' ... potential treatment system failure,'~ as IGAC has been ·aceeptedi even · 
preforted, by EPA anctADEQ at otherArizona_groundwatercontaminatio:n sites as a Best 
Available Demonstrated Control Technology becatJs~ofits proven fail-safe reliability. 

The Modified ERA Work Plan does not affect ADEQ's approval of Rill's original 
ERA. As RID discussed at the December 6, 2012 WVBA Community Advisory Board 
(CAB) meeting, if ADEQ does not agree to the modifications in the Modified ERA Work 
Plan, RID will move forward in implementing the more expensive and lengthy ADEQ­
approved ERA. However, RID fully agrees with the sentiments expressed by one member of 
the public in attendance at the WVBA CAB meeting that ADEQ should not impose any 
unnecessary procedures that could delay the cleanup of the WVBA WQARF Site. 

RID bas Fulfilled All ofits, Community In.volvcment Requirements and: M()re. 

As noted j n RID' s lett~r- to· AOEQ, dated .. October 22, 2012~ .RID ;s original-ADEQ­
approved ERA was prepared in accordance witkAAC R18-16405 andsubmittedfor 
approval under AAC Rl 8-16-413. Consistentwitlr AAC Rl 8-l 6-413, ADEQ provided public 
notice of RlD' s request for approval and allowed significant community involvement on the 
ERA, including nearly six months ofpublic-comments. 13 The Modified ERA Work Plan is 
not a new ERA but, as discussed previously, simply modifies the design of the water 
treatment facilities in order to achieve a more efficient and cost-effective approach to 
accomplish the objectives of the original ADEQ-approved ERA. The modifications in the 
Modified ERA Work Plan were submitted pursuant to AAC RI 8-16-405, which authorizes 
modifications to the original ADEQ-approved ERA to address unknown or changed 
conditions. The- modificalions contained in the Modified ERA Work Plan are the result of 
technical discussions with ADEQ, information developed during.the implementation ofthe 
ADEQ-approved ERA, and d~ta obtaihed from teslingundet the RID:.95 Wellhead Pilot 
Treatment System Proposal, dated August 18, 2011, whose implementation was agteed to by 
ADEQ by letter, dated September 2, 20t1. 

13 Contrary to the City of Phoenix.and Other PRPs' Comments that "the only noticed opportunity for the public 
to provide comment~ "on RID's ERA pr9posar•was subseqlrent to a Ma~ch 23, 2010 meeting, the PRPs 
submitted numerous comments .to ADEQ and met on numerous occasions with ADEQ on RID's ERA propo~il. 
A simple review of ~EQ's wi;bsite would note a number ofmeetlngS-and·comments submitted by parties 
identified in the City of Phoenix.and Other PRPs' Comments duriJJg th~ period of early December 2009 to 
February 2010, which does not include the comments. submitted by PRPs between Febi;uill"y 4, 2010 an4 April 
2010. 
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